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QUESTION INVOLVED. 

The question is whether the pleadings clearly show that 
the bequest set forth in Paragraph 2 of the Last Will and 
Testament of Pauline W. Chobot, deceased, was adeemed 
and therefore justified the Lower Court in entering the 
order of March 21,1951, granting the motion of the defend¬ 
ant, Tusculum College, for Summary Judgment on the 
grounds that there was no genuine issue as to any material 
fact and, further, was the Lower Court correct in entering 
the “Amended Decree Construing Will ,, of the 3rd day of 
April, 1951, directing that the subject of the bequest set 
forth in said Paragraph 2 of said Last Will and Testament 
be distributed to the defendant, Tusculum College, as part 
of the residuum of the decedent’s estate. 
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IN THE 

United States Court o! Appeals 

I 

Fob the District op Columbia Circuit 


No. 11,029 


Lena D. Dean, Nathaniel W. Denton, Marie M. Denton, 
and Elsie D. Brace (nee Ward), Appellants^ 

V- I 

Tusculum College, Appellee . 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 

i 

i 

i 

_ 

. 

I 

JURISDICTIONAL STATEMENT. 

Walter B. Guy and Frederick B. Warder, Executors of 
the Last Will and Testament of Pauline W. Chobot, 
deceased, filed a Complaint in the United States District 
Court for the District of Columbia, for Construction Of the 
Will of said decedent and for instructions to the Executors. 
Lena D. Dean, Nathaniel W. Denton, Marie M. Denton and 
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Elsie D. Brace (nee Ward), legatees tinder Paragraph 2 
of said Will, and Tusculnm College, residuary legatee, were 
named as defendants and all filed their answers to said Com¬ 
plaint. Tusculnm College, thereafter filed a Motion for 
Summary Judgment, which motion was granted on March 
21,1951, and on April 3rd, 1951, an Amended Decree pur¬ 
porting to construe said Will in accordance with the Order 
of March 21, 1951, was entered. This appeal from said 
Order and Decree is taken under the provisions of Title 28, 
Section 1291 of the United States Code. 

STATEMENT OF THE CASE. 

Pauline W. Chobot, a citizen of the United States and a 
resident of the District of Columbia, died on the 3rd day of 
September, 1947, (A. 4) leaving a Last Will and Testament 
dated the 22nd day of June, 1936, (A. 8 et seq.) and a Codicil 
thereto dated the 10th day of March, 1947, A. 11 et seq.) 
said Will and Codicil being admitted to probate and record 
by the United States District Court for the District of 
Columbia on October 29, 1947, in Administration Proceed¬ 
ings #70,009. Letters testamentary were duly issued to 
Walter B. Guy and Frederic B. Warder (A. 13) paragraph 
2 of said Will provides as follows: 

“I give, devise and -bequeath to Lena D. Dean, 
Nathaniel W. Denton, Marie M. Denton, and Elsie Den¬ 
ton Ward, the partners of Denton & Waterbury, 
Whitesboro, New York, in equal shares, all of my 
interest of whatsoever nature or wheresoever situate in 
said partnership which I may own or have the right to 
dispose of at the time of my death. In event any of said 
partners shall predecease me, the children of such de¬ 
ceased partner shall take their deceased parent’s share, 
per stirpes and not per capita. In the event any of the 
said partners shall predecease me without leaving chil¬ 
dren, then the share of said deceased partner shall be 
equally divided among the surviving partners.” 

At the time of the making of said Will on June 22,1936, 
the testatrix was the owner of an interest in a partnership 
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known as Denton & Waterbary, Lena D. Dean, Nathaniel W. 
Denton, Marie ML Denton and Elsie Denton Brace; (nee 
Ward), as well as certain members of the Waterbary family, 
also being partners. (A- 18,19) However, at the time of 
the making of the Will active negotiations were nnder way 
for the incorporation of the partnership business an<jl this 
was done on May 24, 1937 ( A. 55), the partners, including 
Pauline W. Chobot, being the stockholders in said Corpora¬ 
tion. Thereafter, a readjustment of the finances of said 
Corporation became necessary, and on or about October 1, 
1940, Pauline Chobot conveyed her shares of stock to Donald 
M. Waterbary, one of the other stockholders, and received 
from said Donald M. Waterbary, in a very unusual trans¬ 
action (A. 14), “a form of collateral note with agreement 
attached” (A. 47 et seq.) together with stock certificates, 
representing the stock conveyed to Donald M. Waterbary 
by Pauline W. Chobot, with blank stock powers attached, 
said certificates being collateral for said “promissory 
note”. On March 10, 1947, which was sometime after the 
reorganization and when she held the substituted securities, 
Pauline W. Chobot executed the Codicil to her will in which 
she made two specific legacies to friends and ratified! and 
affirmed her said Will dated June 22,1936 (A. 11), the testa¬ 
trix at that time being in Emergency Hospital and encased 
in a plaster cast as a result of a serious injury received in 
an automobile accident, which prevented her from signing 
her name. (A. 56) At the time of Miss Chobot’s death 
there remained due from Donald M. Waterbary on said 
“note” the sum of Six Thousand Seven Hundred Fifty 
Dollars ($6,750.00). (A. 5) 

The said Lena D. Dean, and Nathaniel W. Denton, aunt 
and uncle of Pauline W. Chobot, were her only heirs aii law 
and next of kin and closest relatives, while the said Elsie 
D. Brace (nee Ward) was the first cousin of the said dece¬ 
dent and Marie M. Denton was her aunt by marriage, these 
persons being all of her mother’s family, and her closest 
relatives. (A. 18) Denton & Waterbary was the “family 
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enterprise” of Miss Chobot’s mother’s family and dece¬ 
dent’s interest therein was derived from or through her 
mother. (A. 19) To deprive these persons of the legacy 
under Paragraph 2 of said Will would deprive decedent’s 
only heirs at law, next of kin and closest relatives, the natural 
beneficiaries of her bounty and affection, from any share 
in the estate with the exception of a drop leaf table. (A. 18, 
20) Tusculum College is an institution in which the dece¬ 
dent ’s father had a ministerial interest. (A. 20) Neverthe¬ 
less, Tusculum College, the residuary legatee, claimed the 
said “note” of Donald M. Waterbury, having a balance due 
of Six Thousand Seven Hundred and Fifty Dollars ($6,- 
750.00), under the residuary clause of decedent’s Will on the 
grounds that the legacy under Paragraph 2 had been 
adeemed and the evidence thereof had fallen into the 
residuum. (A. 15) The executors filed a complaint with 
United States District Court for the District of Columbia 
for construction of the Will and for instructions as to Para¬ 
graph 2, said complaint naming the said Lena D. Dean, 
Nathaniel W. Denton, Marie M. Denton, Elsie D. Brace (nee 
Ward) and Tusculum College as defendants. (A. 1 et seq.) 
All of said defendants duly answered and thereafter Tus¬ 
culum College filed its motion for summary judgment which 
was first denied by the Lower Court (A. 45) and then 
granted. (A. 43, 45) 

STATUTES AND RULES OF COURT INVOLVED. 

Code of Laws for the District of Columbia, 

1940 Edition 
Title 11, Section 325 

“The Equity Court shall have jurisdiction of all causes 
heretofore cognizable in equity and of all petitions for 
divorce, except where the relief sought is hereby authorized 
to be given by the Probate Court only, and shall have the 
special powers herein provided, and the practice in said 
Court shall be according to the established course of equity 
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and procedure and the rules established by the said Dis¬ 
trict Court of the United States for the District not incon¬ 
sistent with law”. 

Federal Rules of Civil Procedure 
Rule 56 

I 

(b) For Defending Party. A party against whom a claim, 
counter-claim, or cross-claim is asserted or a declaratory 
judgment is sought may, at any time, move with or Without 
supporting affidavit for a summary judgment in his favor 
as to all or any part thereof. 

(c) Motion and Proceedings thereon. The Motion shall be 
served at least 10 days before the time specified for the 
hearing. The adverse party prior to the day of hearing 
may serve opposing affidavits. The judgment sought shall 
be rendered forthwith if the pleadings, depositions, and 
admissions on file, together with the affidavits, if any, show 
that, except as to the amount of damages, there is no 
genuine issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law. 

STATEMENT OF POINTS. 

1. The Court below erred in granting the motion of 
Tuseulum College for a summary judgment as the pleadings 
raised genuine issues as to material facts. 

2. The Court below erred in directing the distribution of 
the note of Donald M. Waterbury to Tuseulum College as a 
part of the residue of the Estate of Pauline W. Chobot, 
deceased. 

! 

3. There was no ademption of the legacy provided for under 
Paragraph 2 of decedent’s Will under the law of this juris¬ 
diction. 

4. If the Court was uncertain a hearing should have 
been held on the merits of the case. 
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SUMMARY OF ARGUMENT. 

1. Material issues of fact were raised by the record before 
the Court below. 

2. The * 1 note” of Donald M. Waterbury represented all of 
decedent’s interest of “whatsoever nature or wheresoever 
situate” owned by her and of which she had the right to 
dispose at the time of her death. 

3. Neither the forming of the corporation nor the transfer 
to Donald M. Waterbury worked an ademption of the 
legacy provided for in Paragraph 2 of the decedent’s Will. 

4. If the Court was not satisfied from the provisions of 
the Will, and the pleadings herein, that it was the intent 
of the testatrix that said note would pass under Para¬ 
graph 2 of the Will, testimony should have been taken 
as to the circumstances surounding the Will. 

ARGUMENT. 

L 

Material Issues of Fact Were Raised by the Record Before 

the Court Below. 

Our Courts have consistenly held that a party who moves 
for a summary judgment has the burden of demonstrating 
clearly the absence of any genuine issue of fact, and any 
doubt as to the existence of such an issue is resolved against 
the movant. The Courts are quite critical of the papers 
presented by the moving party, but not of the opposing 
papers. A motion for summary judgment, not in affidavit 
form and signed by counsel only, is not to be considered, 
as far as its factual statements are concerned, in determin¬ 
ing whether summary judgment should be granted. Wittlin 
v. Giacalone, 81 U. S. App. D. C. 20, 154 F. (2d) 20 (1946). 
Walling v. Fairmont Creamery Co. 139 F. (2d) 318. 

“We take this occasion to suggest that trial judges 
should exercise great care in granting motions for sum- 



' mary judgment. A litigant has a right to a trial;where 
there is the slightest doubt as to the facts, and a |denial 
of that right is reviewable, but refusal to grant a sum¬ 
mary judgment is not reviewable. Such a judgment, 
wisely used, is a praise worthy time saving device. 
But, although prompt despatch of judicial business is 
a virtue, it is neither the sole nor the primary purpose 
for which courts have been established. Denial of j& trial 
on disputed facts is worse than delay. The District 
Courts would do well to note that time has often been 
lost by reversals of summary judgments improperly 
entered.” Doehler Furniture Co. v. U. S., 149 F. (2d) 
130. 

The rule established by the Courts being so strict, the 
motion in this case should not have been granted bn the 
pleadings as several issues of the fact were presented. 

The Complaint in this case, (A. 3) filed by the executors 
under the Will of Pauline W. Chobot, sets up the fact that 
the decedent gave, devised and bequeathed to the individual 
defendants, Lena D. Dean, Nathaniel W. Denton, Marie 
M. Denton and Elsie Denton Ward, in equal shares “all of 
my interest of whatsoever nature or wheresoever situate 
in said partnership which I may own or have the rijght to 
dispose of at the time of my death”. The Complaint then 
shows that the decedent had at that time an interest in 
the partnership of Denton & Waterbury, which partnership 
was later converted to a corporation and, thereafter, the 
decedent transferred her stock in said corporation to one 
Donald M. Waterbury, receiving in return some cash and 
his promissory “note,” secured by the shares of stock jwhich 
have been conveyed by the decedent, the whole transaction 
being most unusual and out of ordinary. (A. 13 et seq.) 
The Complaint further states that the residuary legatee, 
Tusculum College, contends that the legacy under Para¬ 
graph 2 of the Will has been adeemed and the decedent 
had no interest in Denton & Waterbury which could pass. 
(A. 6) The executors then asked that the Court determine 
this issue and direct to whom the “note” of Donald M. 
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Waterbnry should be distributed. The individual defend¬ 
ants filed their joint answer, in which they set up the cir¬ 
cumstances surrounding the making of the Will and the 
decedent’s interest in Denton & Waterbnry. The defendant, 
Tusculum College, filed its answer, (A. 21 et seq.) not under 
oath, merely stating to the effect that the legacy had been 
adeemed and asking for distribution to Tusculum College. 
This was followed by the motion of Tusculum College for 
summary judgment, (A. 22 et seq.) not under oath and not 
supported by any affidavit. The record contains a memo¬ 
randum of Walter B. Guy, co-executor, (A. 55 et seq.) show¬ 
ing that at the time Miss Chobot’s Will was drawn negotia¬ 
tions were under way, sponored by her, to convert the 
partnership into a corporation. This would eliminate the 
question of ademption at the time the partnership interest 
was exchanged for stock of the corporation, as the testatrix 
undoubtly had in mind that the partnership would change 
to a corporation and intended that her interest in the cor¬ 
poration should pass. Joynes v. Hamilton , 98 Maryland 
665, 683; Walton v. Walton, 7 Johns Chancellery 258; 
Meyers Will, 174 Wisconsin 178, 182 Northwestern 727. 

There is also in the record the document designated as 
the promissory “note” of Donald M. Waterbnry, (A. 47 
et seq.) which includes a lengthy agreement placing certain 
restrictions upon the operation of Denton & Waterbnry. 
The record, therefore, distinctly raises the question whether 
or not the decedent had any “interest of any nature what¬ 
soever in the firm of “Denton & Waterbnry” which she 
owned or had the right to dispose of at the time of her 
death. This is certainly a material issue of fact. In the 
first place, it has been held that the holder of a mortgage 
has a definite interest in the security. Jones on Chattel 
Mortgages, p. 177 par. 100. Van Wagener v. Brown, 26 
New Jersey Law 196. Connecticut Trust and Safe Deposit 
Co. v. Chase , 75 Connecticut 683. 55 Atlantic 171. 
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This is particularly true where the security was owned by 
the mortgagee, was conveyed to the mortgagor, who gave 
a note secured by the property conveyed. Connecticut 
Trust and Safe Deposit Co. v. Chase , supra. Furthermore, 
the mere use of the term “interest in” has been deemed 
to be a broad term mitigating against ademption. Mitchell 
v. Mitchell 208 Arkansas Reports 478. 

Furthermore in the case at bar we find the testatrix has 
gone far beyond the usual language when she says fall of 
my interest of whatsoever nature or wheresoever Situate 
in said partnership which I may own or howe the right to 
dispose of at the time of my death.” (Italics supplied). 
Counsel has found no authority construing a Will j which 
goes to this length, and this places greater emphasis upon 
the question of whether or not the decedent had an interest 
in Denton & Waterbury which passed under these particular 
terms of her Will, and leads us to a further question of fact 
which can only be resolved by testimony and evidence'of cir¬ 
cumstances surrounding the particular case; provided, of 
course, the Court is not satisfied from the record that dece¬ 
dents interest should pass under Paragraph 2 of the Will. 
The Court, in the absence of precedent, must decide the case 
on the basis of a policy governed by what seems by the 
Court to be fair. Do eider Furniture Co. v. TJ. S. supra. 

There is no question in this case, if the Court jis not 
satisfied from the record that the individual defendants 
should receive the Donald M. Waterbury “note”!, that 
material issues of fact are raised which demand that the 
case be heard and testimony introduced to explain and 
clarify the unusual circumstances of this case so pearly 
indicated by the record. 
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n. 

The “Note” of Donald M. Waterbmy Represented All of 
decedent’s Interest of “Whatsoever Nature or Where¬ 
soever Situate” Owned by Her and of Which She Had 
the Right to Dispose at the time of Her Death. 

The record herein shows that the individual defendants 
were the closest relatives the decedent had, that two of 
them were her sole heirs at law and next of kin, and that they 
all were the surviving member of her mother’s family from 
which source decedent had acquired her interest in Denton 
& Waterbury. (A. 18 et seq.) It was, therefore, her pur¬ 
pose and intent, as expressed in Paragraph 2 of her Will, to 
bequeath to said individual defendants all of her interest 
of whatsover nature which she might own or have the right 
to dispose of at the time of her death in this firm. 

In the case of Meyer’s Will the Court held that a change 
from a lot devised by the Will of decedent to a note secured 
by a mortgage on said lot sold before decedent’s death 
did not result in an ademption. The Court said “This 
construction we deem is required by the transactions them¬ 
selves, and harmonizes with the situation and relation of 
the testatrix to those she intended to be the objects of her 
bounty.” This we contend is the situation in the case at 
bar, and the transaction must be viewed in the light of the 
situation and the relation of the parties. Miss Chobot had 
an interest of “whatsoever nature” which she owned or 
could dispose of at the time of her death. The mortgagee 
under the general rule, almost without exception, has a legal 
title to mortgage chattels even before the debt is due. Jones 
on Chattel Mortgages, p. 177 par. 100. 

In the case oi Vcun Wagener v. Brown, 26 New Jersey 
Law 196, the testator stated that he had a mortgage on sev¬ 
eral lots which he expected would shortly result in a con¬ 
veyance of said lots to him in satisfaction of the mortgage, 
and that he gave certain of the lots to a certain beneficiary 
under his Will. A New Jersey statute prevented a Will from 
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passing after acquired property. The Court held that 
this was a devise of an interest that the testator then had 
and that it had never been doubted that if a mortgagee in 
fee devised the mortgaged premises by a particular descrip¬ 
tion that his legal interest would pass. 

In the Connecticut Trust and Safe Deposit Co. v. Chase, 
75 Connecticut 683, 55 Atlantic 171, land was sold and a 
mortgage secured by the land taken in return. The 
mortgage holder then died leaving a Will conveying the 
land. The Court stated that the findings show that Hie 
decedent’s dealings with the subject of the bequest had 
changed its form, but not it substance, and held that the 
same land remained under the power of the executor. The 
Court stated that the executor “can use it to satisfy the 
legacies, not indeed in the first instance, by selling it, 
but by requiring its present owners, as a condition of; their 
retaining title, to pay to him a sum sufficient to discharge 
them”. The decedent had an interest, Mitchell v. Mitchell , 
208 Arkansas Reports 478, but she went even furtherj than 
saying that she wanted her “interest” to pass to the indi¬ 
vidual defendants, and made it most explicit that she 
wanted “any interest of whatsoever nature”, in other 
words, any remote holding of any kind that she had in Den¬ 
ton & Waterbury, she wanted to pass to the members of her 

mother’s family, to her closest relatives and next of kin. 

I 

m. 

Neither the Forming of the Corporation or the Transfer to 
Donald M. Waterbury Worked an Ademption of the 
Legacy Provided for in Paragraph 2 of Decedent’s Will. 

The question of ademption has always been one which 
has raised a great deal of confusion in the law. The state¬ 
ment in 68 Corpus Juris 494 is indicative of this confusion 
where it is stated that in the case of a specific devise ojr be¬ 
quest, a change, subsequent to the execution of a Will, in 
the form of property bequeathed or devised has, in some 



instances, prevented its passing to the legatee or devisee 
specified, and in other instances it has been held not to pre¬ 
vent its passing. Under a general devise or bequest, a 
change, subsequent to the making of a Will, does not pre- 
cent the operation of a provision. Chancellor Kent said that 
the adjudged cases respecting the construction of Wills are 
of less authority and of more hazardous application than 
decisions upon any other branch of the law. 4 Kent’s Com¬ 
mentaries 534. 

That the Court was confused is evidenced by the fact that 
the Motion for Summary Judgment was denied on one day 
and granted a few days thereafter on the Court’s own initia¬ 
tive. 

In the instant case we contend that there was no ademp¬ 
tion because, as stated before, the decedent had an interest 
in Denton & Waterbury at the time of her death which 
could pass under the particular language used in Para¬ 
graph 2 of her Will. And further, because in this juris¬ 
diction the change made in the form did not work an ademp¬ 
tion when considered in the light of the circumstances sur¬ 
rounding the Will and the bequest made. In Kenaday v. 
Sirmott, 179 U. S. 606, a case which went to the Supreme 
Court of the United States from the Court of Appeals for 
the District of Columbia, the Court held that there was no 
ademption where the testator had bequeathed 1 ‘deposits 
of currency” entered on his “bank book of the National 
Metropolitan Bank amounting to $10,000.00, more or less” 
to his wife, but subsequently, before his death, purchased 
bonds with the cash. The bonds were held to be property 
of the wife under provisions of the Will. This case seems 
to be in line with the general rule in this jurisdiction. In 
Vogel v. Saunders, 68 App. D. C. 31, 32, the beneficiary had 
been provided for by several gifts under decedent’s Will, 
one of which was the bequest of 14 shares of American Tele¬ 
phone and Telegraph stock. The Court said “Suppose 
the appellant had been bequeathed only fourteen 
shares of Am erican Telegraph and Telephone stock 
under the Will, and it was found upon the death of the tes- 


tator that she owned no American Telephone and Telegraph 
stock at alL In that case the Court would be loathe to con¬ 
strue the legacy as specific, and hold that it had been 
adeemed. ’ ’ This same rule has been followed in many other 
jurisdictions. For instance, in Van Wagener v. Baldwin, 7 
New Jersey Equity 211, the Will left “what might be real¬ 
ized and received on a bond and mortgage for * * # $900.00.” 
After the Will was made and before the testator’^ death, 
the property covered by said mortgage was conveyed to a 
third party, who conveyed it to the testator (mortgagee) 
in full discharge of the bond secured by the mortgage. The 
Court held that the legatee was entitled to the property in 
fee. See also: Connecticut Trust and Safe Deposit Com¬ 
pany v. Chase, 75 Conn. 683. 

In Re Meyer’s Will, 174 Wise. 178, a change from a lot 
devised to a note secured by a mortgage on said lot did not 
result in an ademption. In Moore v. Moore, 29 Beav. 496, 
it was held that a devise of all share and interest!of and 

i 

in the personal property of the testatrix’s late husband 
which she became possessed of or entitled to at his death 
was a legacy of the interest of the testatrix which had been 
received from her late husband’s estate insofar as ^t could 
be traced, even though it included stocks converted into 
other stocks and securities in the name of the testatrix. 
See also: 

Spirmey, Exr. v. Eaton, 87 Atl. 378, where shares of stock 
were replaced by mortgage bonds of company: 

Ford v. Ford, 23 N. H. 212. 

Cornwell v. Mt. Morris M. E. Church, 73 W. Va. 96. 

University v. Uhrig, 145 Md. 114. 

Pruyn v. Sears, 161 N. Y. Supp. 58. 

Blaisdell v. Coe, 83 N. H. 167. 

i 

We submit that, under the rule in this jurisdiction,! amply 
supported by many other jurisdictions, there was no ademp¬ 
tion in this case. 
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IV. 


if the Court Was Not Satisfied from the Provisions of the 
Will, and the Pleadings Herein, that it Was the Intent 
of the Testatrix that Said Note Would Pass Under 
Paragraph 2 of the Will, Testimony Should Have Been 
Taken as to the Circumstances Surrounding the Will 

As has been stated before, this whole transaction was 
most unusual The “note” and the “agreement” made a 
part thereof gave the decedent a definite control of the 
operations of Denton & Waterbury (A. 47 et seq.), and the 
only right she did not have which any stockholders would 
have was a right to vote, even though she had definite con¬ 
trols or “interests” which the ordinary stockholder would 
not have. It will be observed that the “note” carries no 
interest but Miss Chobot was to get dividends, if any. Fur¬ 
thermore, the “note” was to be paid $1000 per year, if the 
firm was liquidated Miss Chobot was to be paid in full from 
the liquidation proceeds. She was to be constantly and 
promptly advised of the condition of the firm and any 
changes therein, they could only raise salaries under certain 
conditions, etc. The letter of Walter B. Guy (A. 13 et seq,) 
attached to the complaint herein as an exhibit states as fol¬ 
lows: 


“You will observe, that this whole transaction is 
rather unusual, the note calls for yearly payments of 
$1000.00 a year for 12 years and $750.00 for the thir 
teenth year, all without interest. Because of Miss 
Chobot*s relationship with certain of the parties in¬ 
volved in Denton <& Waterbury, Inc., and her reluctance 
to engage in litigation or force liquidation, it represents 
the best arrangement that we were able to accomplish, 
though the matter has occupied our attentions for more 
than five years past.” (Italics supplied.) 

These documents and statements showing that this was 
an unusual transaction must necessarily lead us to an ex¬ 
amination of Miss Chobot’s purposes and intentions respect- 




ing the disposition of her property. Of course, we mnst 
first look to the specific language of the 'Will as contained 
in the four corners of that document and which, in the in¬ 
stant case, says in part, “I give, devise and bequeath • • • 
all of my interest of whatsoever nature or wheresoever situ¬ 
ate in said partnership which I may own or have the right 
to dispose of at the time of my death”. But Denton & Water- 
bury was not a partnership at the time of her death,; so we 
must necessarily see what happened to Denton & Water- 
bury, and we find that it was changed to a corporation and, 
as Mr. Guy tells us in his memorandum, Miss Chobot knew 
this was going to happen whe she wrote her Will (A. 55 
et seq.). This, necessarily brings us to an examination of 
the circumstances which surrounded the testatrix at the time 
of the making of her Will and subsequent thereto. From 
the Will and these circumstances we find the meaning and 
intent of the testatrix. 

As the Court said in Littig v. Hance, 81 Md. 416: 

“As the decision of the case necessarily turns upon 
the meaning of the words used by the testatrix, when 
viewed in connection with all the circumstances that sur¬ 
rounded her, it may not be amiss to quote at the thres¬ 
hold an observation made by Lord Wensleydale iq Grey 
v. Pearson, 6 H. L. C. 108, to the effect ‘When the deci¬ 
sion is * * • upon the meaning of words in instruments 
which differ so much from each other, and when the 
proper construction is so varied by the peculiar circum¬ 
stances of each case, it seldom happens that the words 
of one will are a sure guide for the construction of 
words resembling them in another.’ * • • Now, it is a 
familiar and unvarying doctrine that the intention of 
the testator, as gathered from the four corners qf the 
instrument, is to prevail, if there be apt words! used 
to effectuate it, unless it contravenes some positive prin¬ 
ciple of law or be frustrated by some unbending rule 
of construction assigning an inflexible meaning to par¬ 
ticular words. And to aid in showing, not what thje tes¬ 
tator meant apart from what his words express, but 
what the meaning of his words really is, the circum¬ 
stances surrounding him at the time he executed his 


16 


•will, including an inquiry into the condition and the 
nature and extent of his property; may always he con¬ 
sidered and weighed.’* 

In the case of Blaisdell v. Coe, 83 N. H. 167,139 AtL 758, 
the Court held that whether the evidence of revocation fur¬ 
nished by a change in form of securities bequeathed can be 
rebutted by evidence as to testator’s intention in making 
the change or not, it is clear that there can logically be no 
ademption of the legacy unless the change is itself of such 
character as to establish a change in testamentary intention. 

See also Buchanan v. National Savings <& Trust Company, 
57 D. C. Appeals 386. 

What did the testatrix mean and intend to do here when 
she gave, devised and bequeathed all of her ‘‘interest of 
ivhatsoever nature or wheresoever situate in said partner¬ 
ship which I may own or have the right to dispose of at the 
time of my death/ 9 It is clear from the circumstances that 
she intended to give to her mother’s family, her closest rela¬ 
tives, that which she acquired from said family which, at 
the time of the making of the Will, was an undivided in¬ 
terest of undetermined value in a partnership, the gifts of 
purely personal effects followed this same pattern and the 
residue went to the College in which her father was inter¬ 
ested. In other words, Miss Chobot had acquired her prop¬ 
erty partly from her mother and partly from her father. 
The source of her mother’s property was the Denton & 
Waterbury business. Her other property had originally 
been her father’s. The overall general testamentary plan 
is apparent that she intended to give to her mother’s family 
that property which had originally been her mother’s, thus 
taking care of those nearest and dearest to her, and to a 
charity of her father’s, which could be said to stand in his 
interest in place of his family, what was left of the property 
which had originally been his. Through force of circum¬ 
stances the decedent’s undivided partnership interest de¬ 
rived from her mother became corporate stock (which was 
certainly a more definite form) and then, again, through 
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force of circumstances, became a promissory note Secured 
by stock. The interest is easily followed and rather than 
becoming more vague, finally reaches a very concrete form 
with an established value. The Courts have held that the 
mere designation of the form or locality of a thing given 
is not always decisive. Elwyn v. DeGarmendia, 148 Md. 
109-113. 

In Joynes v. Hamilton, swpra, as stated before, the! Court 
held that in a legacy of a ground rent redeemable at any 
time upon payment of $2,000.00 the testator must have had in 
mind the possibility of redemption and substitution of the 
money, and to have intended that the money should pass 
under the legacy. In Walton v. Walton, 7 Johns Ch. 258, 
dividends to shareholders on liquidation of the Bank of the 
United States were held to pass under a legacy of shares 
in the bank. This case certainly goes farther than the case 
at bar. 

In the case at bar the testatrix did not bequeath her one- 
eighth interest in the partnership of Denton & Waterbury, 
which she owned at the time of the making of the Will, nor 
did she specify any particular form of property. She made 
a broad bequest, gift and devise of all of her interest of 
whatsoever nature or wheresoever situate which she might 
own or have the right to dispose of at the time of her death 
in said partnership. She intended to convey to her closest 
relatives this interest however remote and in whatever| form 
it might be at the time of her death. At the time of the 
drafting of the Will it happened to be a partnership and 
she so described it. By force of circumstances it became a 
corporation but that would not work an ademption, as has 
been pointed out before in this brief. In University v. Uhrig, 
145 Md. 114, it was held that a bequest of “all the shares of 
stock, bonds and other securities” received by the testator 
from his father’s estate included Consolidated Gas and 
Electric Company bonds even though the stock and not 
bonds was left by the father and was held at the time the 
Will was made. 

I 


i 
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Next, by force of circumstances the stock became a note 
of Donald M. Waterbnry secnred by stock. Does this work 
an ademption? Under the facts of this case we say it does 
not. In Kenaday v. Sinnott, supra, the Conrt said: 

“The cardinal rule is that the intention of the testa¬ 
tor expressed in his Will, or clearly dednctable there¬ 
from, must prevail, if consistent with the rules of law.” 

• •••••••• 

The question then really comes to this, whether an irre¬ 
buttable presumption arises that the testator, by re¬ 
ducing the amount of money on hand at the date of his 
will, intended that the amount of such reduction though 
remaining in his assets in another form should be dis¬ 
tributed to his next of kin rather than his wife should 
receive it: * * • The question involved is one of ademp¬ 
tion and not of satisfaction. Without going into re¬ 
finements in respect of the definition of the word 
ademption, it may be said to be the extinction or with¬ 
drawal of a legacy in consequence of some act of the 
testator equivalent to its revocation or clearly indica¬ 
tive of an intention to revoke.” (Italics supplied.) 

We, therefore, submit that the four comers of the Will, 
when viewed in the light of the surrounding circumstances 
clearly show that the testatrix intended that her mother’s 
family, her closest relatives, should benefit by the provisions 
of her Will and the Courts will not, if it can be avoided, 
allow the natural objects of the decedent’s bounty to be com¬ 
pletely cut off from any participation in her estate when 
the bequest has been changed in form only, and has not been 
adeemed. King v. Sellers, 194 N. C. 533. 

Finally, a brief comment on the broader implications of 
the Court’s decision in this case—To merely look at the 
fact that the testatrix had mentioned her interest in the 
partnership of Denton & Waterbnry and say that there was 
an ademption of the bequest under Paragraph 2, even 
though the testatrix held the note of Donald M. Waterbnry 
involved in this proceeding, would be changing the whole 
concept of the law on this question in this jurisdiction and, 
furthermore, would be holding that the rights of the heirs 
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at law, next of kin and relatives of a decedent conld be com¬ 
pletely wiped ont in favor of a residuary legatee, who was 
hardly known to the testatrix, by a slight change of Circum¬ 
stances, even though the testatrix had remembered the rela¬ 
tives—the natural objects of her bounty—in her Will, and 
all of the circumstances surrounding the making of tile Will 
and the subsequent handling of her property do show a 
clear intent to take care of her relatives in some manner. 

i 

| 

CONCLUSION. 

In view of the authorities cited and for the reasons here¬ 
in stated, we submit that the judgment of the lower court 
should be reversed and the note of Donald M. Waterbury 
held to be distributable to the appellants herein. But if 
the court is not satisfied from the record herein that such 
distribution should be made, then the case should be re¬ 
turned to the lower court for a hearing on the merits. 

Respectfully submitted, 

Arthur C. Elgin, 

J. Theodore Cross, 

Attorneys for AppeUdnts. 

Cross, Foley & Steates, 

Utica, New York, 

Of Counsel. 
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PLEADINGS, DOCKET ENTRIES AND 
OTHER PAPERS. 

Filed Jan 19 1949 

In the United States District Court 
For the District of Columbia 

Civil Action No. 250-49 

Walter B. Guy and Frederic B. Warder, Executors of the 
Last Will and Testament of Pauline W. Chobot, De¬ 
ceased. 917 Fifteenth St., N. W., Washington, (5), 
D. C., Plaintiffs, 

v. 

1. Lena D. Dean, 6 Irving Place, Utica, New York, 

2. Nathaniel W. Denton, Herkimer, New York. 

3. Marie M. Denton, 206 W. Green Street, Ithaca, New 

York. 

4. Elsie D. Brace (nee Ward), 185 Speedwell Avenue, Mor¬ 

ristown, New Jersey. 

5. Tusculum College, a corporation, Greenville, Tennes¬ 

see, Defendants. 

Complaint for Construction of Will and Instructions to 

Executors 

The plaintiffs respectfully represent and state to the 
Court as follows: 

1. Jurisdiction is founded on Title 11, Section 325 of the 
Code of Laws for the District of Columbia, 1940 edition and 
other sections thereof. 

2. The plaintiffs bring this suit as executors under the 
last will and testament of Pauline W. Chobot, deceased, 
seeking construction of paragraph 2 thereof and instruc¬ 
tions relative thereto, as hereinafter set forth. 

2 3. The defendants Lena D. Dean, Nathaniel W. 

Denton, Marie M. Denton, and Elsie D. Brace (nee 
Ward) are legatees named in the last will and testament of 
Pauline W. Chobot, as hereinafter set forth, and the defen¬ 
dant, Tusculum College, is the residuary legatee named in 
the last will and testament of Pauline W. Chobot, deceased, 
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as hereinafter set forth. All of the individual defendants 
are adnlt citizens of the United States residing at the ad¬ 
dresses indicated in the caption hereof. It is believed that 
the corporate defendant, Tnsculum College, is a corporation 
organized under the laws of the State of Tennessee. 

4. Pauline W. Chobot, late a citizen of the United States 
and a resident of the District of Columbia, departed this 
life in the said District on the 3rd day of Septembelr, 1947, 
leaving a last will and testament dated the 22nd day of 
June, 1936, and a codicil thereto dated the 10th day of 
March, 1947. Said will, testament and codicil were duly ad¬ 
mitted to probate and record by thig Court holding probate 
Court on the 29th day of October, 1947 in Administration 
Proceeding #70,009. A copy of said will and codicil are 
hereto annexed marked “Plaintiffs’ Exhibit No. 1” and 
‘* Plaintiffs’ Exhibit No. 2” respectively and prayed to be 
read as fully as if incorporated herein. Letters testamen¬ 
tary were duly issued by said Probate Court to the plain¬ 
tiffs who are named executors in said will and testament. 
A copy of said letters testamentary is hereto annexed 
marked “Plaintiffs’ Exhibit No. 3” and prayed to lj>e read 
as a part hereof. 

5. Paragraph 2 of said will is as follows: 

“2—I give, devise and bequeath to Lena D. Dean, Na¬ 
thaniel W. Denton, Marie M. Denton and Elsie Denton 
Ward, the partners of Denton & Waterbury, Whitesboro, 
New York, in equal shares, all of my interest of whatsoever 
nature or wheresoever situate in said partnership which I 
may own or have the right to dispose of at the time of my 
death. In event any of said partners shall predecease me, 
the children of such deceased partner shall take their de¬ 
ceased parent’s share, per stirpes and not per capita, j In the 
event any of the said partners shall predecease me without 
leaving children, then the share of said deceased 
3 partner shall be equally divided among the surviving 
partners.” 

6. At the time of the making of said will Pauline W. 
Chobot was the owner in her own right of a one-sixteenth 
interest in the partnership known as Denton & Waterbury 


and as sole residuary legatee named in the will of Godfrey 
Chobot, her deceased father, whose estate was then in the 
process of administration, prospective owner of an addi¬ 
tional one-sixteenth interest in said partnership and this 
interest she subsequently acquired on March 29,1937, upon 
completion of the administration of the estate of her de¬ 
ceased father. 

7. Thereafter on or about April 1, 1937, said Pauline W. 
Chobot entered into a written agreement with certain in¬ 
dividuals consisting of the partners of the partnership 
known as Denton & Waterbury, whereby all of said persons 
agreed that they would cause to be formed, under the laws 
of the State of New York, a corporation under the name of 
Denton & Waterbury, Inc., or some other suitable name, 
with an authorized capital stock consisting of 3,000 pre¬ 
ferred shares and 1,500 common shares and with power 
to engage in the business theretofore conducted by said 
partnership. After the formation of the corporation the 
parties were to assign, transfer and convey to such corpo¬ 
ration all their right, title and interest respectively and that 
of said partnership in and to the property and assets of 
said partnership and business conducted under the firm 
name and style of Denton & Waterbury, in consideration 
of the assumption by said corporation of all liabilities of 
said partnership and the issuance of its stock to said per- 
. sons. 

8. On or about May 25, 1937, and pursuant to the afore¬ 
said agreement, a corporation was created under the laws 

of the State of New York known as Denton & Water- 
4 bury, Inc., and on or about July 28, 1937, all assets 

of the partnership known as Denton & Waterbury 
were assigned, transferred and conveyed to the said corpo¬ 
ration and there were issued and delivered to said Pauline 
W. Chobot certificates for three hundred eighty-one shares 
of 6% Class D preferred stock and one hundred twenty- 
four shares of common stock both of said corporation for 
her interest in said partnership. 

9. On or about October 1,1940, the said Pauline W. Cho¬ 
bot sold and delivered to Donald M. Waterbury the three 
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hundred eighty-one shares of 6% Class D Preferred stock 
of Denton & Waterbury, Inc., and the one hundred twenty- 
four shares of Common stock of Denton & Waterbury, Inc., 
which she had received on or about July 28,1937, receiving 
in payment therefor $1,000.00 cash and a promissory note 
executed by the said Donald M. Waterbury and guaranteed 
by Angus M. Waterbury. Said promissory note wa$ in the 
principal amount of $12,750.00 payable to the order of said 
Pauline W. Chobot in twelve yearly installments of $1,000.00 
each and the thirteenth installment of $750.00, the first 
installment to be paid on or before October 1,1941, and the 
succeeding installments on or before the first day of each 
October thereafter until fully paid, without interest, except 
after default, at the Columbia National Bank of Washing¬ 
ton, Washington, D. C. The said Donald M. Waterbury 
pledged and delivered with his said note as collateral secu¬ 
rity for the payment thereof, Certificate No. 8 for three 
hundred eighty-one shares of 6% Class D Preferred stock 
of Denton & Waterbury, Inc., and Certificate No. 9 for one 
hundred twenty-four shares of the Common stock of Den¬ 
ton & Waterbury, Inc., both issued in his name, with a blank 
stock power attached to each Certificate. 

10. By letter dated November 19, 1940, addressed jto the 
Columbia National Bank of Washington, D. C., and written 

by Walter B. Guy, as Attorney for the said Pauline 
5 W. Chobot, and approved by her, said promissory 
note of Donald M. Waterbury, with the collateral 
described therein and the agreement for the purchase iof the 
stock formerly held by the said Pauline W. Chobot, was de¬ 
livered to the Columbia National Bank for collection by 
said Bank. A copy of said letter is attached hereto parked 
“Plaintiffs’ Exhibit No. 4” and made a part hereof. | 

11. On the 10th day of March 1947 said Pauline W. Cjhobot 
executed a codicil wherein she ratified and affirmed her will 
dated June 22,1936. 

12. All payments required to be made on said note' were 
promptly paid and at the time of the death of said Pauline 
W. Chobot, September 3, 1947, the principal of said note 
then amounted to $6750.00. Two payments of $1,000.00 
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each, due October 1, 1947 and October 1, 1948, have been 
received by the plaintiffs as executors of the will of Pauline 
W. Chobot, deceased, and said note and the collateral there¬ 
to have been under the control of the plaintiffs since their 
appointment as executors as aforesaid. 

13. That the partnership of Guy, Warder & Mann, com¬ 
posed of Walter B. Guy, Frederic B. Warder, Louis H. 
Mann and Benjamin W. Guy, II, duly filed in the Probate 
Branch of this Court, in the matter of the estate of Pauline 
W. Chobot, deceased, Administration 70,009, its proof 
of claim for fee of $200.00 due it by said estate from each 
of the two payments made on said promissory note since 
the death of said Pauline W. Chobot, and said claim has 
been paid by the plaintiffs. In said proof of claim the 
claimant asserts a lien against said promissory note on ac¬ 
count of fees to become due it in accordance with the provi¬ 
sions of the aforesaid letter dated November 19, 1940, and 
requests protection of its interest in any distribution of 
said promissory note. 

6 14. The individual defendants have advised plain¬ 

tiffs that the aforesaid promissory note and the pay¬ 
ments made thereon since the death of said Pauline W. 
Chobot should be distributed to them in accordance with 
Paragraph 2 of said will of Pauline W. Chobot, deceased, 
and that there was no ademption of the legacy therein pro¬ 
vided. 

15. The defendant, Tusculum College, the residuary leg¬ 
atee named in the will of the said Pauline W. Chobot, de¬ 
ceased, has advised plaintiffs that the legacy provided in 
paragraph 2 of said will has been adeemed and therefore 
the promissory note and the payments made thereon since 
the death of said Pauline W. Chobot should be distributed 
to it. 

16. The plaintiffs are unable without the aid of this Court 
to determine whether said promissory note and payments 
made thereon since the death of said Pauline W. Chobot are 
distributable to the individual defendants, the legatees 
named in said Paragraph 2 of said will or to Tusculum 
College named as the residuary legatee in said will. 


17. The time fixed by the Probate Court for the filing of 
claims by creditors against the estate of said Pauline W. 
Chobot, deceased, expired October 28, 1948, and the plain¬ 
tiffs can at this time prepare and file their final account in 
the Probate Branch of this Court and make distribution 
when this Court instructs them as to what distribution 
should be made of the promissory note and the payments 
made thereon since the death of the said Pauline W. Chobot, 
deceased. 

Wherefore, the Premises Considered, the Plaintiffs 
Pray: 

I 

First: That the last will and testament and codicil of 
Pauline W. Chobot, deceased, be construed by this Court 
and in particular that it be determined whether the plain¬ 
tiffs should distribute said note and the payments made 
thereon since the death of said Pauline W. Chobot to the 
individual defendants or whether the plaintiffs should dis¬ 
tribute said promissory note and payments made 
7 thereon since the death of said Pauline W. Chobot, 
to the defendant Tusculum College, named as resid¬ 
uary legatee in said last will and testament. 

Second: That in said determination provision be made 
for payment of the lien asserted in the proof of clainji filed 
in said administration proceeding of the Probate Branch 
of this Court No. 70,009 by the partnership of Guy, Warder 
and Mann. 

Third: That the Court allow from the assets of tike es¬ 
tate of the said Pauline W. Chobot, deceased, the costs and 
expenses incurred by the plaintiffs in connection with this 
complaint including reasonable compensation to them for 
services rendered and to be rendered herein. 

Fourth : And for such other and further relief as to the 
Court may seem just and proper. 

Walter B. Guy 
Frederic B. Warder 
Executors of the Will of Pauline 
W. Chobot, deceaseif. 



(Signed) Pauline W. Chobot 
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Plaintiff’s Exhibit No. 1 
Last Will and Testament 
op 

Pauline W. Chobot. 

I, Pauline W. Chobot, of the City of Washington, Dis¬ 
trict of Columbia, do hereby make, publish and declare 
this as and for my Last Will and Testament, hereby ex¬ 
pressly revoking any and all testamentary dispositions by 
me at any time heretofore made. 

1— I direct my Executors hereinafter named, to have my 
body cremated and I direct that there shall be no public 
funeral services held for me. I hereby authorize and direct 
my Executors to pay from my estate all charges and ex¬ 
penses in connection with my last illness and the cremation 
service. 

2— I give, devise and bequeath to Lena D. Dean, Nathan¬ 
iel W. Denton, Marie M. Denton and Elsie Denton Ward, 
the partners of Denton & Waterbury, Whitesboro, New 
York, in equal shares, all of my interest of whatsoever na¬ 
ture or wheresoever situate in said partnership which I may 
own or have the right to dispose of at the time of my death. 
In event any of said partners shall predecease me, the chil¬ 
dren of such deceased partner shall take their deceased 
parent’s share, per stirpes and not per capita. In the event 
any of the said partners shall predecease me without leav¬ 
ing children, then the share of said deceased partner shall 
be equally divided among the surviving partners. 

3— I give and bequeath to Elsie Denton Ward and to Car¬ 
olyn D. Lane each a Drop Leaf Dining Boom Table and to 
Emily B. Denton one Double Top Dining Boom table. 

4— To my cousin, Helen Barnes Anderson, I give and be¬ 
queath my diamond ring. In the event she predeceases me 
I give and bequeath said diamond ring to Helen Waterbury 
Anderson, Mother of the said Helen Barnes Anderson. 
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5—I give and bequeath to Elsie Chobot Mezey my 

9 Garnet set consisting of Brooch, Bracelet and Ear 
Rings, and should she predecease me, I give and be¬ 
queath said Garnet set to my first cousin, Edna Chobot. 

6— I give and bequeath to Edwin Chobot of Chattanooga, 
Tennessee, the man’s Gold Watch which formerly belonged 
to my father and in the event the said Edwin Chobot shall 
predecease me, then I give and bequeath said Watch to his 
eldest son living at the time of my death. 

7— I give and bequeath to Emily Rogers Denton my 
Lady’s Gold Watch and in the event she shall predecease 
me I give and bequeath said Watch to her eldest daughter 
living at the time of my death. 

8— I give and bequeath to Mary Y. Thompson my pearls. 

9— I give and bequeath to the Central Union Mission of 
Washington, District of Columbia, all of my wearing ap¬ 
parel. 

10— I direct my Executors to reduce my remaining prop¬ 
erties of every kind, to cash with all reasonable speed and 
after the payment from my estate of all charges aild ex¬ 
penses in connection with my last illness and cremation, my 
just debts and the expenses of the administration of my es¬ 
tate, including reasonable commissions and attorney^’ fees 
to my Executors, to make payment of the following be¬ 
quests : 

11— I give and bequeath to Julia Gantt, 1205 S Street, 
Northwest, Washington, D. C., the sum of One Thohsand 
Dollars ($1,000.00) provided she shall be in my employ at 
the time of my death. 

12— I give and bequeath to Tusculum College, Greenville, 
Tennessee, ten percent (10%) of the remainder of thy es¬ 
tate to be expended by it from time to time for such repairs, 
improvements and equipment of its library as it may deem 

necessary. 

10 13—I give and bequeath to Tusculum College, 
Greeneville, Tennessee, and its successors forever, 

the remaining ninety percent (90%) of my estate for tjhe es- 
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(Signed) Pauline W. Chobot 


(Signed) Pauline W. Chobot 
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tablishment of a Scholarship Fnnd to be known as “God¬ 
frey Chobot Scholarship Fond”. The income from said 
Fnnd to be nsed for the payment of tuition of deserving 
students to attend said College and who otherwise would 
be financially unable to attend. The selection of such stu¬ 
dents shall be in the discretion of said College. 

14—Lastly, I nominate, constitute and appoint my Attor¬ 
neys, Walter B. Guy and Frederic B. Warder, the Execu¬ 
tors of this my Last Will and Testament. 

In Testimony Whereof, I have set my hand and seal in 
the City of Washington, District of Columbia, this 22nd 
day of June, 1936, to this my Last Will and Testament, 
being typewritten on three (3) numbered pages, on each 
of which, for the purpose of identification, I have signed 
my name in the margin. 

(Sgd.) Pauline W. Chobot (Seal) 

* 

The foregoing Will of Pauline W. Chobot, typewritten 
on one side of three (3) numbered pages, each page being 
identified in the margin by the signature of the testatrix, 
was, on the date hereof, signed, sealed, published and de¬ 
clared by her to be her Last Will and Testament, in the 
presence of us, who, at the same time and place, at her re¬ 
quest, and in her presence, and in the presence of each 
other, we believing her to be of sound and disposing mind 
and memory, have hereunto affixed our names as witnesses 
thereto. 

(Sgd.) Elsie 0. Oliver 

900 Edmonds Bldg. 
Washington, D. C. 

(Sgd.) Kathryn F. Kelly 
900 Edmonds Bldg. 
Washington, D. C. 

(Sgd.) Benjamin W. Guy 
2120 Kalorama Road 

• " Washington, D. C. 
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Plaintiffs’ Exhibit No. 2 

Codioil 

To the Last Will and Testament op Pauline W. Chobot 

_ __ 1 

I, Pauline W. Chobot, do make, publish and declare this 

a codicil to my Last Will and Testament heretofore made, 
published and declared by me on the 22nd day of June 1936. 
At the date hereof I am a patient in Emergency Hospital 
in Washington, District of Columbia, having sustained in¬ 
juries in an automobile accident which precludes me from 
writing. 

I give and bequeath to my friend, Mrs. Mary Y. Thomp¬ 
son of Washington, D. C., the sum of Five Thousand Dol¬ 
lars ($5,000.00), in addition to my pearls bequeathed [to her 
in Paragraph No. 8 of my said Last Will and Testament. 

I give and bequeath to Commander G. E. Boone, whose 
address is care of the United States Navy Department, 
Washington, District of Columbia, all of my books. 

In all other respects I hereby ratify and confirm my said 
Last Will and Testament dated June 22, 1936. 

In Testimony Whebeof, I have had Norma F. Fowler, 
R. N., in my presence and at my express direction hereunto 
sign my name to this, a codocil to my Last Will and Tes¬ 
tament. 

(Sgd.) Pauline W. Chobot 
B y Nobma F. Fowleb, R. N. 

I 

The above codicil was signed by Norma F. Fowler, R. N., 
for Pauline W. Chobot in her presence and at her express 
direction and said codicil was published and declared by 
the above named testatrix, Pauline W. Chobot, as 

12 and for a codicil to her Last Will and Testament, all 
in the presence of us, who at her request, in her pres¬ 
ence and in the presence of one another, have hereunto 


I 
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I 


I 

i 
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subscribed our names as witnesses, this 10th day of March, 
A. D., 1947. 

(Sgd.) Phyhlis M. Andebson 
917-15th St N. W. 
Washington, D. C. 

(Sgd.) Margaret J. Hoffman 
917-15th St N. W. 
Washington, D. C. 

(Sgd.) Kathryn F. Kelly 
917-15th St N. W. 
Washington, D. C. 

13 Filed Jan 19 1949 

Plaintiffs* Exhibit No. 3 

• • • 

District Court of the United States for the District 

of Columbia 

Holding Probate Court 
District of Columbia 
To wit: 

The United States of America 
To all persons to whom these presents shall come, 

Greeting: 

Know Ye, That the Last Will and Testament and Codicil 
of Pauline W. Chobot late of the District of Columbia, de¬ 
ceased, hath in due form of law been exhibited, proved, and 
recorded in the office of the Register of Wills of the Dis¬ 
trict of Columbia, Clerk of the Probate Court, a copy of 
which is to these presents annexed, and administration of 
all the money, goods, chattels, rights and credits of the 
deceased is hereby granted and committed unto Walter B. 
Guy and Frederic B. Warder the Executors by the said Will 
appointed. 
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Witness the Honorable Bolitha J. Laws, Chief Jnstice 
of said Court, this 28th day of October, A D. 1947. | 

-Attests ! 

(Signed) Theodore Cogswell ! 

Register of Wills f or the 
District of Colombia, 
Clerk of the Probate 

Seal Court. 

Case No. 70,009 ! 

14 Filed Jan 19 1949 j 

Plaintiffs* Exhibt No. 4 j 

GUY AND BROOKES 

EDMONDS BT7TJDING 

' 917 FIFTEENTH STREET, N.W. 

WASHINGTON, D. a 

November 19th, 1940 

Columbia National Bank, 

911 F Street, N. W., 

Washington, D. C. 

Atten.—Mr. F. J. Stryker, President. 

Gentlemen: 

In accordance with our telephone conversation of last 
night, I am handing you herewise a form of collateral note 
with agreement attached, dated October 1, 1940, the note 
being signed by Donald M. Waterbury and guaranteed by 
Angus M. Waterbury, and the agreement executed by Don¬ 
ald M. Waterbury, Angus M. Waterbury, Pauline W. 
Chobot and myself, together with the stock certificates de¬ 
scribed in the agreement, with blank stock powers attached, 
i.e., 

Cert. No. 9 for 124 shares of common stock of Denton 
& Waterbury, Inc. 
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Cert. No. 8 for 381 Class D Preferred shares of Denton 
& Waterbary, Inc. 

Mr. Thomas S. Keman, who witnessed the stock powers, 
has also been acting as attorney for the Waterbnrys, and 
also acted as notary public. 

Yon will observe that this whole transaction is rather 
unusual, the note calls for yearly payments of $1000.00 a 
year for 12 years and $750.00 for the thirteenth year, all 
without interest. Because of Miss Chobot’s relationship 
with certain of the parties involved in Denton & Water¬ 
bary, Inc., and her reluctance to engage in litigation or 
force liquidation, it represents the best arrangement that 
we were able to accomplish, though the matter has occu¬ 
pied our attention for more than five years past. She has 
paid us $500.00, or one-half of the cash payment called for 
by the contract and our agreement is that we are to receive 
20% of each payment when and as made, or, if there is 
default in the payments, the enclosures are to be returned 
to us for the purpose of taking such action as may appear 
desirable. 

15 You are accordingly instructed that when and as 
the collections on this note are made, to credit $800.00 
to Miss Chobot’s account, and $200.00 to the credit of our 
account in the name of Walter B. Guy, Attorney. In ac¬ 
cordance with the agreement with Miss Chobot, the enclos¬ 
ures are to remain with you until the last payment is made, 
or until returned to us for further action. 

A copy of this letter is enclosed for your form of receipt, 
and copies are going to Miss Chobot for her file, with a 
copy to be approved by her and mailed to you. If for any 
reason the crediting part of the collections to our account, 
Walter B. Guy, Attorney, will complicate your bookkeep¬ 
ing, we would be satisfied to merely receive notice of the 
collections and then Miss Chobot will draw us checks as the 
payments are made. If such is the case, will you please 
advise us, or, if you can handle the matter as we have above 
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suggested, will you please return to me the carbon of the 
letter, having signed it on the form appended hereto! 

Very truly yours, 

(Signed) Walter B. Guy 

WBG :0 

! 

Approved: 

i 

(Signed) Pauline W. Chobot ! ; 

Pauline W. Chobot 

Received for collection, for the credit of Pauline W. Cho¬ 
bot, the note and agreement, and the stock certificates 
above described, full amount of each collection to be cred¬ 
ited to the account without deduction. The bank will en¬ 
deavor to notify Mr. Walter B. Guy, Attorney, as these 
collections are made and accounted to Miss Chobot. 

Columbia National Bank, 

By (Signed) Fbank J. Strykeb 

President 

Nov, 20,1940 

I 

• • • • • • • • • • 

16 Filed Jun 24 1949 ] 

Answer of Lena D. Dean, Nathaniel W. Denton, Marie M. 
Denton, and Elsie D. Brace (nee Ward) to Complaint 
for Construction of Will, Etc. 

The answer of the defendants, Lena D. Dean, Nathaniel 
W. Denton, Marie M. Denton and Elsie D. Brace (nee 
Ward), to the Bill of Complaint filed by the plaintiffs in 
the above entitled cause respectfully represents unto the 
Court as follows: 

1. and 2. These defendants admit the allegations of Para¬ 
graphs 1 and 2 of said Complaint. 

3. These defendants admit the allegations of Paragraph 
3 of said Complaint, insofar as they refer to them, but are 
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without sufficient knowledge or information to either admit 
or deny the remaining allegations of said Paragraph 3. 

4. and 5. These defendants believe that the allegations 
of fact in the 4th. and 5th. paragraphs of said Complaint 
are substantially true but insofar as the recitals therein 
relate to matters of record in the Probate Division of this 
Court, these defendants pray that the records be read as 
a part hereof for the sake of accuracy. 

6, 7, 8 and 9. These defendants are informed and believe 
and, therefore, aver that the allegations of Paragraphs 6, 
7, 8 and 9 of said Complaint are substantially true 
17 and correct according to their best information and 
belief: excepting that as to Paragraphs 6 and 7 it 
had been the custom for many years for the various mem¬ 
bers of the family to make request to the managing part¬ 
ner, Mr. Angus M. Waterbury, for remittances for their 
financial needs and inasmuch as these varied somewhat, 
one partner as against another, it resulted in a variance 
in their respective capital accounts including that of Paul¬ 
ine W. Chobot. 

10. These defendants, being without sufficient knowledge 
or information, can neither admit nor deny the allegations 
of Paragraph 10 of said complaint. 

11. These defendants believe the allegations of fact in 
the 11th. paragraph of said complaint are substantially 
true, but again pray that the records of the Probate Divi¬ 
sion of this Court be read as a part hereof for the sake of 
accuracy. 

12 and 13. These defendants, being without sufficient 
knowledge and information, can neither admit nor deny the 
allegations of 12 and 13 of said Complaint. 

14. These defendants admit the allegations of Paragraph 
14 of said Complaint. 

15,16 and 17. These defendants, being without sufficient 
knowledge and information, can neither admit nor deny 
the allegations of Paragraphs 15, 16 and 17 inclusive, of 
said Complaint, and these defendants are advised by coun- 
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sel that they are not required to answer the conclusions 
and questions of law therein set forth. 

18. And for further answer, these defendants state that 
the partnership of Denton & Waterbury, which existed at 
the time the said Pauline Chobot executed her original will 
on June 22, 1936, was what is known as a “family enter¬ 
prise;” that the said Pauline W. Chobot and these 
18 defendants were all members of said family; that 
the defendants, Lena D. Dean and Nathaniel W. 
Denton, aunt and uncle of the said Pauline W. Chobot, 
were her only heirs at law and next of kin and closest rela¬ 
tives ; that the said Elsie D. Brace (nee Ward) was the first 
cousin of the said Pauline W. Chobot, and the said defend- 
ant, Marie M. Denton, was the said Pauline W. Chobot’s 
aunt by marriage; that between the time of the execution 
of the original will by said decedent, and the execution of 
a codicil on March 10, 1947, said partnership of Denton & 
Waterbury was converted to a corporation, the stock of 
which was held by the same persons who were formerly the 
partnership; that, subsequently, in the readjustments of the 
finances of said corporation, the decedent conveyed her 
stock to one Donald Waterbury, a member of the “family 
enterprise” and received the said Donald Waterbury’s 
promissory note, as set forth in said complaint, and secured 
by stock of said corporation, which note she held sat the 
time of her death; that, subsequently, on March lOj 1947, 
the decedent executed a Codicil to her last will ands testa¬ 
ment in which she ratified and confirmed her original last 
will and testament of June 22, 1936 in practically all re¬ 
spects, including the provisions with reference to disposal 
of all of her interest of whatsoever nature and wheresoever 
situated, in said partnership, which she might own or have 
the right to dispose of at the time of her death; and that to 
deprive these defendants of the note of said Donald Water¬ 
bury, held by the said decedent at the time of her Sdeath, 
would deprive them of the interest of said decedent | in the 
“family enterprise,” Denton & Waterbury, held by said 
decedent at the time of her death, and would deprive her 


I 
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only heirs at law and next of kin and closest relatives, the 
natural beneficiaries, from any share in her estate what¬ 
soever, with the exception of a drop leaf dining room 
19 table bequeathed to Elsie D. Brace (nee Ward) by 
Paragraph 3 of said Will. 

19. The business partnerships of Denton & Waterbury 
was formed many years ago by Alonzo Denton and Nathan¬ 
iel Waterbury. It is in this partnership that Miss Pauline 
Chobot had a partner’s interest at the time she made her 
Will on June 22, 1936. At that time and for a number of 
years before this partnership had passed into the owner¬ 
ship and management of the second generation. 

On the Waterbury side of the family there were Mr. 
Angus M. Waterbury and Mr. Clarence Waterbury, who 
were the active managers of the business, particularly Mr. 
Angus Waterbury. The Denton half was represented by 
Alonzo Denton’s children, namely, Lena Denton Dean, 
Mildred Denton Chobot, Nathaniel Denton and Elmer Den¬ 
ton, the husband of Marie and the father of Elsie Brace. 
None of the Denton family were actively engaged in the 
business. Each one of these partners had their own re¬ 
spective capital accounts in the partnership and were ac¬ 
customed to request and receive payments against their 
capital shares as needs might arise; for example, as Mrs. 
Chobot might wish to build a house, or as Mrs. Dean might 
with substantial funds to take care of the medical expenses 
of her husband, an invalid over a period of years. The 
Denton interests by death had passed into a third genera¬ 
tion. Such was the status of the partnership when Miss 
Pauline Chobot executed her Will in 1936, and was the 
logical cause of the incorporation of the corporation under 
the agreement of all the partners about April 1,1937, with 
the distribution of preferred and common stock among the 
former partners in accordance with their varying capital 
accounts and interests in the partnership. It was before 
the incorporation, and it remained after the incorporation, 
a family enterprise of the two families, the Waterburys 
and the Dentons. 
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20 After the incorporation the flexibility of with¬ 
drawals by the various partners was eliminate4 and 

they held only their stockholder interests. Shortly there¬ 
after C. M. Waterbary died. Donald Waterbnry, the son 
of Mr. Angus Waterbury, had completed his education and 
had entered the business with his father, the father! and 
son conducting the business. Various negotiations were 
had with the various minority stockholders of the corpora¬ 
tion, of which Miss Chobot was one, as a result of which 
substantially the entire outstanding capital interest in the 
corporation was acquired by Mr. A. M. Waterbury an<jl his 
son. The sale on an installment basis by Miss Chobotj was 
an integral part of these various negotiations and agree¬ 
ments. 

20. The intent and rationale of Miss Chobot’s disposi¬ 
tion of her property is clear and apparent when one* has 
knowledge of the existing facts. Denton & Waterburyj was 
Miss Chobot’s mother’s family enterprise. Normally it 
was viewed by her as property coming to her from! her 
mother, and the provision that it should be given to her 
mother’s relatives was the expression of the natural and 
normal desire on her part. On the other hand, Miss dho- 
bot’s father had been a minister interested in the college, 
which is the residuary legatee. It is logical that she should 
have viewed the residuary estate as being properly given 
to the college which was her father’s particular interest. 
The Will clearly follows this natural and normal testamen¬ 
tary intent of division of the property—a portion tb go 
where her mother would normally have given it, and! the 
other portion to go where her father would normally have 
given it. 

21. The entire value of the partnership interest as deter¬ 
mined by the sale price as set out in Paragraph 9 of the 

Complaint was $13,750.00. That entire value and 

21 sum was by the intent and declaration of the Will 
of Pauline W. Chobot applicable to and payable un¬ 
der the provisions under Paragraph Second of the Will. 
The execution of the codicil after the time of incorporation 
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and after the time of the agreement for the instalment sale, 
there having been no change in the provisions under Para¬ 
graph Second by the codicil, must relate back in construc¬ 
tion of its intent to the facts as they existed at the time of 
the original Will and the entire proceeds, both those al¬ 
ready received prior to the time of the execution of the 
codicil, those received between the execution of the codicil 
and the death and those subsequently received and the bal¬ 
ance still on hand with the additions of any interest that 
may have been received thereon, all fall within the property 
passing under Paragraph Second of the last Will and Tes¬ 
tament regardless of change in form in which such prop¬ 
erty may be held from time to time. 

Wherefore, the Premises Considered, these defendants 
join the plaintiffs in the prayers contained in the Bill of 
Complaint and further these defendants respectfully pray 
for affirmative relief: 

1. That the amount passing under Paragraph 2 of the 
said last Will and Testament be found and determined 
to be the sum of $13,750.00 with such interest as may 
have been received on the instalment payments, and 

2. That expenses and costs be granted from the residu¬ 
ary estate herein to these defendants. 

Lena D. Dean 
Nathaniel W. Denton 
Marie M. Denton 
Elsie D. Brace (nee Ward) 

21A 

Arthur C. Elgin 
Wash. Loan & Tr. Bldg. 

Cross, Foley & Steates, 

Utica, New York. 

By J. Theodore Cross 
Attorneys for the defendants, 

Lena D. Deem, Nathaniel W. Denton, 

Marie M. Denton and Elsie D. Brace (nee Ward) 
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Filed Aug 17 1949 

Answer of Defendant, Tusculum College 

The answer of the defendant, Tusculum College, to the 
Complaint in the above entitled cause respectfully repre¬ 
sents to the Court: 

L The defendant, Tusculum College, admits the allega¬ 
tions contained in paragraphs 1 and 2, in paragraph 3 inso¬ 
far as it refers to this defendant, and the allegations con¬ 
tained in paragraphs 4, 5, 11, and 15. 

2. The defendant, Tusculum College, alleges that jit is 
without knowledge or information sufficient to form a belief 
as to the truth of the remaining allegations in paragraph 
3, and the allegations in paragraphs 6, 7, 8, 9,10,12, 13, 14 
and 17 of the complaint. 

3. The defendant, Tusculum College, denies the allega¬ 
tions contained in paragraph 16 of the complaint, and al¬ 
leges that, from the facts of this case and the law applicable 
thereto, it is clear that the plaintiff should distribute the 
note in question and the payments made thereon to the de¬ 
fendant, Tusculum College, the residuary legatee under the 
Will of Pauline W. Chobot, deceased. 

First Defense 


The complaint fails to state a cause of action against 
defendants upon which relief can be granted. j 

25 Second Defense 


The defendant, Tusculum College, as residuary legatee 
named in the Will of Pauline W. Chobot alleges that the tes¬ 
tatrix divested herself of all interest in the partnership of 
Denton and Waterbury when she exchanged the interest 
held by her in said partnership for shares of common and 
preferred stock in the corporation of Denton and Water¬ 
bury, Inc., and subsequently sold the stock owned by her in 
the corporation of Denton and Waterbury, Inc.; and tihat, 
accordingly, there was a complete ademption of the specific 
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legacies bequeathed to the individual defendants under par¬ 
agraph 2 of the decedent’s Will 

Cross Claim op the Defendant, Tusculum College 

The defendant, Tusculum College, as cross-plaintiff re¬ 
spectfully represents to the Court: 

1. That the defendant and cross-plaintiff is the residuary 
legatee under the Will of Pauline Chobot, deceased; that 
the balance due at the time of the death of Pauline W. 
Chobot on the note of Donald M. Waterbury, inventoried by 
the executors of the state of Pauline Chobot, deceased, is a 
part of her residuary estate; and that, as part of said resid¬ 
uary estate, it passed to the defendant, Tusculum College, 
under paragraph 13 of the Will of said Pauline W. Chobot 

Wherefore the defendant, Tusculum College, prays: 

1. That the plaintiffs herein, the executors of the Will of 
Pauline Chobot, deceased, be ordered and directed to dis¬ 
tribute said note of Donald M. Waterbury and the payments 
made thereon since the death of said Pauline W. Chobot, to 
the defendant, Tusculum College, the residuary legatee 
named in the Last Will and Testament of Pauline W. 
Chobot, deceased. 

2. And for such other and further relief as to the Court 
may seem just and proper. 

William P. MacCracken, Jr. 
Attorney for Defendant, 
Tusculum College 
1152 National Press Building 
Washington, D. C. 

27 Filed Jan 30 1951 

Motion for Summary Judgment by Defendant 
Tusculum College 

Defendant, Tusculum College, moves the Court as follows: 

1. That it enter, pursuant to Buie 56 of the Federal Buies 
of Civil Procedure, a summary judgment in defendant’s 
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favor dismissing the action on the ground that there is no 
genuine issue as to any material fact, and that defendant 
Tusculum College is entitled to a judgment as a matter of 
law; or, in the alternative, 

2. If summary judgment is not rendered in defendant’s 
favor upon the whole case or for all the relief asked and a 
trial is necessary, that the court, at the hearing on the mo¬ 
tion, by examining the pleadings and evidence before i|t and 
by interrogating counsel, ascertain what material facts 
exist without substantial controversy and what material 
facts are actually and in good faith controverted, and there¬ 
upon make an order specifying the facts that appear [with¬ 
out substantial controversy and directing such further pro¬ 
ceedings in the action as are just. 

3. This motion is based upon: 

(a) The complaint fails to state a claim against the de¬ 
fendant, Tusculum College, upon which relief can be 
granted. 

28 3/ (b) It affirmatively appears from the afiega- 

tions of the Complaint that the specific bequest set 
forth in Paragraph 2 of the Will of Pauline W. Chobot was 
adeemed by her exchange of her interest in the partnership 
of Denton & Waterbury for stock in the corporation of Den¬ 
ton & Waterbury, Inc., and further adeemed by the subse¬ 
quent sale by her of the stock in the corporation. 

(c) The promissory note of Donald M. Waterbury is and 
always has been a part of the residuary estate of tie de¬ 
ceased. 

William P. MacCracken, Jr. 

Attorney for Defendant, \ 
Tusculum College 


i 
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29 Filed Jan 301951 

Memorandum of Points and Authorities in Support of 
Motion for Summary Judgment 

Buie 56 of the Federal Buies of Civil Procedure. 
Statement of Facts and Law attached. 

William P. MacCracken, Jr. 
Attorney for Defendant, 
Tusculum College 


30 Filed Jan 30 1951 

Statement of Facts and Law 


The Facts 

The Testatrix, Pauline W. Chobot, was the daughter of 
Mildred Denton Chobot and Godfrey Chobot. It is alleged 
in the Answer of the individual defendants that Mildred 
Denton Chobot was the daughter of Alonzo Denton, and 
that the other children of Alonzo Denton were Lena Denton 
Dean, Nathaniel Denton and Elmer Denton. At the time 
of the death of the testatrix, Pauline W. Chobot, her mother,. 
Mildred Denton Chobot, her father, Godfrey Chobot, and 
her uncle Elmer Denton, had predeceased her. The defend¬ 
ants herein are her aunt, Laura Denton Dean, her uncle, 
Nathaniel Denton, her aunt, Marie M. Denton, and her 
cousin, Else Denton Ward Brace; the latter were respec¬ 
tively the wife and daughter of Elmer Denton, deceased. 

The Answer of defendants alleges that the partnership 
of Denton & Waterburv was formed many years ago by said 
Alonzo Denton and Nathaniel Waterbury; that Alonzo Den¬ 
ton had been dead for some time, that the ownership and 
management of the business had passed to the second gen¬ 
eration and that the business was actively managed by An¬ 
gus M. Waterbury and Clarence Waterbury, the sons of 
Nathaniel Waterbury; and that none of the Denton family 
were actively engaged in the business; that at the time un- 
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der consideration in this matter the Denton interests had 
passed by death into a third generation; and that the Water- 
bnry interests were in active management of the business. 

The Complaint alleges that at the time of making her 
will, Jnne 22,1936, the Testatrix was the owner in her own 
right of a one-sixteenth interest in the partnership known 
as Denton & Waterbary; that as sole residuary legatee un¬ 
der the will of her father Godfrey Chobot, (then deceased) 
she was the prospective owner of an additional one-six¬ 
teenth interest, which passed to her on March 29,1937. 

The Complaint further alleges that on orj about 
31 April 1, 1937 the Testatrix, Pauline W. Chotjot, en¬ 
tered into a written agreement with the partners of 
Denton & Waterbary “whereby all of said persons agreed 
that they would cause to be formed, under the laws of the 
State of New York, a corporation under the name of Denton 
& Waterbary, Inc., or some other suitable name, with an 
authorized capital stock consisting of 3,000 preferred shares 
and 1,500 common shares and with power to engage in the 
business theretofore conducted by said partnership. After 
the formation of the corporation the parties were to assign, 
transfer and convey to such corporation all their rigljt, title 
and interest respectively and that of the said partnership 
and business conducted under the firm name and style of 
Denton & Waterbary, in consideration of the assuijnption 
by said corporation of all liabilities of said partnership 
and the issuance of its stock to said persons. ,, Thai on or 
about May 25, 1937, a corporation was created un4er the 
laws of the State of New York known as Denton & Water¬ 
bary Inc., and on or about July 28, 1937, all assets of the 
partnership known as Denton & Waterbary were as 
transferred and conveyed to the said corporation, a 
shares of Class D. preferred stock and 124 shares of com¬ 
mon stock of Denton & Waterbury, Inc. were issued and 
delivered to Pauline W. Chobot, for her interest in thfe part¬ 
nership of Denton & Waterbury. 

The Complaint further alleges that on or about dctober 
1,1940, the testatrix, Pauline W. Chobot, sold and delivered 
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to Donald W. Waterbary, individually, the 381 shares of 
6% Class D. preferred stock and 124 shares of common 
stock of Denton & Waterbary, Inc. which had been issued- 
to her on or about July 28,1937 on the incorporation of the 
partnership; and received in payment therefor the personal 
promissory note of Donald M. Waterbary, in the principal 
sum of $12,750.00 and $1,000 in cash. That the said note 
to the order of Pauline W. Chobot was to be paid in install¬ 
ments of $1,000 for twelve consecutive years and a final 
installment of $750.00; installments to be paid on Oc- 
32 tober 1 of each year; and the first installment to be 
paid on October 1, 1941. That as collateral security 
for said note Donald M. Waterbary, individually, pledged 
and delivered Certificate No. 8 of Denton & Waterbary, 
Inc., issued to him individually, for three hundred eighty- 
one shares of 6 % Class D. Preferred Stock of said corpora¬ 
tion, and one hundred twenty-four shares of Common Stock, 
issued to him individually, of said corporation of Denton & 
Waterbary, Inc., with a blank stock power attached to each 
certificate. That at the time of the death of Pauline W. 
Chobot, all payments required to be made on said note had 
been made, and the balance due on the principal was 
$6,750.00. 

Paragraph 2 of the Will of said testatrix, Pauline W. 
Chobot, executed on the 22nd day of June, 1936 reads as 
follows: 

“I give, devise and bequeath to Lena D. Dean, Nathaniel 
W. Denton, Marie M. Denton and Elsie Denton Ward, the 
partners of Denton & Waterbary, Whitesboro, New York, 
in equal shares, all of my interest of whatsoever nature 
or wheresoever situate in said partnership which I may 
own or have the right to dispose of at the time of my death. 
In event any of said partners shall predecease me, the chil¬ 
dren of such deceased partner shall take their deceased 
parent’s share, per stirpes and not per capita. In the event 
any of the said partners shall predecease me without leav¬ 
ing children, then the share of said deceased partner shall 
be equally divided among the surviving partners.” 
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On March 10,1947, the testatrix, Panline W. Chobot, exe¬ 
cuted a codicil to her will making further specific bequests, 
and in all other respects ratifying and confirming her Last 
Will and Testament, dated June 22, 1936. Testatrix died 
on September 3, 1947, and her will and codicil were duly 
admitted to probate in the District of Columbia. 

The above facts are uncontroverted, and the issue is Solely 
to the law. 

. 

33 The Law 

“Ademption” is the term used to describe the act by 
which a specific legacy has become inoperative on account 
of the withdrawal or disappearance of its subject matter 
from the testator’s estate in his lifetime. It applies to any 
legacies which are specific in nature, the intention to make 
a specific gift necessarily including an intention to Render 
it subject to ademption. 69 Corpus Juris Secundum, Sec. 
2199, 2200. 

“Ademption” has been defined as the extinction or satis¬ 
faction of a legacy by some act of the testator, which indi¬ 
cates either a revocation of or an intention to revoke the 
bequest. The distinctive characteristic of a specific legacy 
is its liability to ademption. If the identical thing be¬ 
queathed is not in existence, or has been disposed of so that 
it does not form a part of the testator’s estate, at the time 
of his death, the legacy is extinguished or adeemed, and 
the legatee’s rights are gone. The rule is universal that in 
order to make a specific legacy effective the property be¬ 
queathed must be in existence and owned by the testator at 
the time of his death, and the non-existence of property at 
the time of the death of a testator which has been specifi¬ 
cally bequested by will is the familiar and almost typical 
form of ademption. This may result from a variety of 
causes, such as... .its consumption, loss, death, or sale, and 
in each of such instances the courts have held that the leg¬ 
acy is adeemed. 28 R.C.L. Sec. 338, 341. 

If title to personal property which has been specifically 
bequeathed is lost by testator during his lifetime and he 


does not regain ownership thereafter so as to own it at his 
death • • • it is generally said to he adeemed • • • The 
real question is whether the specific property is in existence 
at the death of testator and whether testator then owns the 
interest which may pass under his will If the property 
which is described in the will is not in existence, or does not 
belong to testator at his death, the legacy fails. Page on 
Wills, Sec. 1518. 

34 Whether intention of testator material — 

Modern Theory 

If the sale or collection of the bequest works an ademp¬ 
tion or not, according to testator’s intention as inferred 
from the surrounding circumstances, many cases will arise 
in which it is difficult or impossible to ascertain what testa¬ 
tor’s intention was; and probably in many cases Testator 
did not think of the consequences which would follow from 
his conduct. If the sale or collection of the bequest oper¬ 
ates as an ademption, or not, according as his intentions 
are shown by his oral declarations, the operative will con¬ 
sists of the written will, executed in accordance with stat¬ 
ute, together with testator’s oral declarations. This vio¬ 
lates both the letter and spirit of the Wills Acts, which in¬ 
sist on the formalities of writing and execution in order to 
avoid opportunities for perjury. For these reasons, it is 
now held that the sale, destruction, or collection of the be¬ 
quest or devise, adeems it without regard to the actual in¬ 
tention of the testator. This is justified, in part, because 
of the confusion which would arise in attempting to deter¬ 
mine the intention of the testator, and in part, because, with 
the sale, collection and the like, of the bequest, there is noth¬ 
ing in existence which conforms to the bequest in the will 
.Since testator’s intention is now immaterial, ex¬ 
trinsic evidence of his actual intention in selling the prop¬ 
erty or collecting the debt and the like is inadmissible. 
Page on Wills —Sec. 1527. 

It is convenient to divide the subject of ademption of 
testamentary gifts into those problems which center around 



some change in the subject matter of the gift after the exe¬ 
cution of the will, and those which involve the payment or 
the donation of property by the testator during his life¬ 
time to a beneficiary named in the will. Failure of the 
courts to observe the differences attaching to these two sit¬ 
uations sometimes results in the enunciation of seeniingly 
contradictory generalities. 57 Am. Jurisprudent Sec. 
1579. 

.there is practically a unanimity of opinion to the 

effect that property into which the proceeds o£ sale 
35 of the kind in question (sale made during testator’s 
lifetime of the subject matter of a devise or bequest) 
have been converted, cannot be substituted for the original 
subject matter of the gift, at least where it does not| itself 
come within the descriptive language employed by the tes¬ 
tator and hence does not pass under the original devise or 
bequest. 57 Am. Jur. Sec. 1586. 

Where a testator contracts to sell property which he has 
specifically devised or bequeathed in a previously executed 
will, it is generally agreed that purchase money thereafter 
paid in accordance with the contract, whether before or 
after testator’s death, does not pass under the gift but is to 
be disposed of as personalty. 57 Am. Jur. Sec. 1586i 

Cases 

I 

Douglas v. Douglas, 13 App. D. C. 21—“I give and be¬ 
queath to my dear wife, Helen Douglas, ten thousand dol¬ 
lars in registered United States Bonds, and ten thousand 
dollars in lawful money, the latter to be derived from my 
other property not mentioned in the foregoing.” AJt time 
of execution of will testator was the owner of registered 
U. S. Bonds of the face value of $10,000. Subsequently the 
bonds were sold by testator and their proceeds otherwise 
invested. Held: A specific legacy which was adeemed and 
destroyed by the sale of said bonds. 

Plant v. Donaldson, 39 App. D. C. 162—Testatrix made 
will March 5,1900. Article 2 thereof devised all real estate 
to K. Golden Donaldson in trust to sell the same and dis- 
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tribute the proceeds: To sister, Frances, $1,000; to Little 
Sisters of the Poor $500; to Home for Incurables $500; to 
Providence Hospital 500; to St. Anns Infant Assylum $250; 
to St. Vincents Orphan Assylum $500. On July 20, 1903 
and May 9,1904 testatrix sold all her interest in the afore¬ 
said real estate for $16,000 in cash; of the sum received she 
invested $14,500 in a loan secured by a mortgage. Held: 

The legacies contained in Item 2 are specific and were 
36 adeemed by the subsequent sale of the real estate 
by the testatrix. “A specific legacy is the bequest 
of a particular thing or a specified part of a testator’s 
property distinguished from all others of the same kind. 
Douglas v. Douglas 13 App. DC 21, Kennedy v. Sinnot 179 
US 606. We may not conjecture what might or should have 
been in the mind of the testatrix as regards the legatees 
named in Item 2 because of her near relation to one of them, 
but must look for her intention to the language in which 
she has undertaken to express it. We find nothing in the 
language from which we can infer an intention that the 
legatees shall be paid certain sums at all events. The hard¬ 
ship of the appellants was worked by the testatrix’s own 
act, and not by the decree construing the will.” 

In re Babb’s Estate 200 Cal. 252 252 Pac. 1039. Will 
giving ‘‘all money I may have in any bank at time of my 
decease” and “give, devise and bequeath all my right, title 
and interest in said Mary L. Taylor estate” to five named 
beneficiaries. At time of will Taylor estate still unsettled. 
Subsequently nearly $8000 received from Taylor estate and 
deposited by testator to his credit in bank. Held: This 
money and these shares of stock previously received from 
said estate were no part of the Taylor estate, but consti¬ 
tuted a part of the estate of testator in kind and character 
as they existed at the time of his death. This property had 
been severed from the Taylor Estate and completely ex¬ 
tinguished as a part of said estate, upon its receipt by the 

testator.having in mind the rule that a will speaks 

from the death of the testator, in connection with the inter¬ 
est of the testator in the Taylor estate, it can only refer to 
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the interest therein at the death of the testator and cannot 
be extended or enlarged so as to include or embrace any 
part of the property previously received by said testator 
from said estate. The receipt of the testator of the money 
and property from the Taylor estate produced an ademp¬ 
tion of the legacies to the respondents in so far sis the 
money and property so received by the testator might have 
been included in said legacies had said money and property 
remained a part of the Taylor estate up to and in- 
37 eluding the date of the testator’s death. Had the 
Taylor estate been finally distributed during the life¬ 
time of. the testator “the thing or fund” bequeathed would 
have been completely extinguished at the date of testator’s 
death and respondents would have taken nothing. 

In re Brarm CCA N.Y. Nov. 21, 1916 Testatrix in 1908 
created trust of 30 shares of Standard Oil to pay income to 
brother and remainder to charities. Residuary clause in 
will, “including any legacy which may lapse” to a friend. 
Brother died in April, 1911. Standard Oil was forced by 
govt, order to distribute shares in subsidiaries. 30 Shares 
got 39 shares of S.O. subsidiaries in Dec. 1911. j Nine 
months after, Sept. 1921, testatrix made a codicil. Brother 
then dead, shares of subsidiaries in her hands. Cardoza, 
J.—Held: what she did and omitted to do must be vjiewed 
in the light of these conditions. In codicil gave specific 
legacies to friend and charities and disposed of a picture. 
“In all other respects” she said, “I do hereby ratify and 
confirm my said will.” Three months later she died. Ques¬ 
tion. Whether shares in subsidiary companies pass a$ part 
of original shares, or stand separate and apart by them¬ 
selves and pass to residuary legatee. Ct. held residuary 

legatee to have better right.Unless the subject of a 

specific legacy exists, unchanged in substance, at the date 
of the death there results an ademption, complete or partial 
according to the facts. Slater v. Slater (1907) 1 Cm. 665 
states the controlling principle, and applies it to a situation 
similar to the one at hand., i.e., that a change in the nature 
of the property works an ademption unless it is a change 
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in name or form only. It was once thought that 

ademption was dependent on intention.What the courts 

look to now is the fact of change. That ascertained, they 
do not trouble themselves about the reason for the change 
.... The effect of a codicil is to republish the will and 
make it speak again from the new date. Matter of Camp¬ 
bell 62 N.E. 1070. At the date of this codicil the testatrix 
had received the subsidiary shares. She made no change, 
however, in the gift of her residuary estate. ...Knowing 
the form of her investments she reaffirmed her pur- 
38 pose. Then if not before, the gift ceased to he in¬ 
definite.It is a fallacious argument which 

would have us say that, because there was no residue when 
the will was made, we must construe it in such a way as to 
make it impossible there should be a residue.The op¬ 

portunity to change it came when the codicil was signed... 
Our duty is to give effect to it according to its terms. We 
are not to cut it down because of suspicions, impossible to 
verify, that the testatrix may have failed to appreciate its 
scope. To do that is to break down the safeguards which 
the law throws around a will. 

In re Auslingers Estate, 57 N.Y.S. 2d 466 Testator gave 
to cousin “monies, funds, or investments with Mutual 
Building and Loan Association and Miamisburg Building 
and Loan Association.” Testator later liquidated these 
accounts and deposited them in bank. Held: The prop¬ 
erty described in the Will as monies, funds, or investments 
in the two associations has ceased to exist. The exact thing 
given cannot be passed on to the legatee. 

Blais dell v. Coe, 139 Atl. 758. Testatrix made Will giv¬ 
ing “all the real estate I may own at the time of my death.” 
Then owned three parcels of real estate and later sold them 
taking back purchase money mortgage. Held: The con¬ 
veyance of the real estate operated so that testatrix did not 
own it at her death in the ordinary sense of ownership. 
The change from outright ownership to security ownership 
was so radical in character and effect that the change of 
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testamentary purpose in the absence of language to the con¬ 
trary is adequately manifest. 

Blackstone, Blackstone, 3 Watts 335, 27 Am. Dec. 359. 
After making Will, hank stock, the subject of the bequest, 
was sold or exchanged by testator for a bond of the pur¬ 
chasers with the declared intention of keeping the bond for 
the legatees in place of the bank; stock. Held: It is 
adeemed, or to speak more properly, extinguished, by any 
change of its state or form, effected not by fraud or opera¬ 
tion of the law, but by action of the testator, whatever be 
its purpose, which makes the corpus of the legacy at his 
death a different thing from what is indicated by the terms 
of the description. 

39 In re McLaughlin's Estate, 275 P. 875, 97! Cal. 

App. 485. 1929. Testatrix devised “all my interest 
in and to that certain property left me as part of the Alice 
Quinn Harvey Estate / 9 Testatrix later sold her interest. 
Held: The entire interest of the testatrix having been sold 
by her subsequent to the execution of her Will, the bequest 
must be deemed to have been abrogated_The sale [com¬ 

pletely divests the testatrix of all interest in the property 
originally bequeathed. To be permitted to resort tb the 
proceeds of such sale would amount to the convertingj of a 
specific legacy into a general legacy. 

Tolman v. Tolman, 27 Atl. 184 Testator conveyed home¬ 
stead to son and received payment in notes; then made Will 
bequeathing any unpaid notes to his son. Later son recon¬ 
veyed property back to testator. Subsequently testator 
conveyed property to grandson and took notes. Son claimed 
these latter notes. Held: The bequest was of certain notes. 
Testator surrendered these in his lifetime and took a re¬ 
conveyance of the property for which they were given. He 
afterwards sold the same property to another and took 
notes for it that were unpaid when he died. We thin^ the 
legacy had been adeemed and the notes now held by the 
executor constitute a part of the estate to be distributed 
among the heirs. 


i 
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First National Bank of Boston v. Perkins Institute 176 
N.E. 532; 275 Mass. 498. Testatrix devised to nephew “all 
my stock in Standard Oil Company of New Jersey and 
Standard Oil Company of New York. ,, At execution of 
Will testatrix owned 110 shares, 7% Pfd, Standard Oil of 
N.J. which were later called. Testatrix was given 7 deben¬ 
tures in their place, in addition to cash. Held: There was 
no stock of Standard Oil of New Jersey in the estate of 
testatrix when she died. Her stock in that company had 
been taken up by payment in cash and the debentures.... 
In these circumstances the legacy of the stock of Standard 
Oil of New Jersey was adeemed. 

40 In re Horns Estate 175 Atl. 414 Testator, at time 
of execution of Will, owned 209 shares of Ohio Fuel 
Corporation. Devised to legatee “also my Ohio Fuel Cor¬ 
poration stock.” Later Ohio Fuel united with two other 
corporations which transferred all their assets to third cor¬ 
poration known as Columbus Gas and Electric Corporation. 
Held: Testator agreed in writing that the assets of Ohio 
Fuel Corporation should be transferred to another corpora¬ 
tion. So far as he could, he assented to the sale and the 
price he agreed to receive was his proportion of the shares 
allotted to the corporate owner of the assets transferred. 
By this conduct he expressly authorized or participated in 
the extinction of the shares of stock which are the subject 
of this legacy. 

Fort v. Cottrell 207 S.W. 734 141 Tenn. Testator be¬ 
queathed rent from specified house and lot to her sister for 
life, at her death house and lot to be sold and proceeds 
given to Baptist Orphans Home. House sold during life 
of Testator for $2,000, of which Testator collected $100 and 
took 76 purchase money notes payable to order of testator 
of $25.00 each, due and payable on the 1st of each month. 
Held: This is a specific legacy, At the death of the testator 
the specific property in question had been sold by her and 
was not, therefore in existence. Confirmed the holding of 
the Chancellor that there was an ademption. 
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Taylor v. Hull, 245 Pac. 1025—Testator bequeathed $9,000 
in government bonds. Only had $6,000 at death. Appellees 
claim $2021 in bank and $1,000 note were proceeds of sale 
and should go to beneficiary. Held: 3000 adeemed, quoting 

40 Cyc. 1919. “A sale of personal property bequeathed, 
or conveyance of land devised causes ademption although 
it would be possible to follow the proceeds of sale.” 

Walker v. Walters, 118 Md. 84 At. 466. Testator de¬ 
vised land to grandson. Later sold it and took purchase- 
money mortgage, part of which had been collected byj him. 
Held: Having sold the whole lot in his lifetime the devise 
was revoked by implication and the property withdrawn 
from the operation of the will; and the money secured by 
the mortgage, under the settled rule applicable to such a 
situation, falls into the residuary estate. 

I 

41 Republication 

As a general rule the effect of the republication of p. will 
by a codicil is to make the words of the will speak, wij;h re¬ 
spect to the persons and things named in it, as from the 
date of the publication, just as though it had then been made 
for the first time, the codicil drawing the will down to its 
own date and republishing it in the form in which it was at 

the time of the execution of the codicil. 68 C.J. 

S. 586. 

The rule that a codicil republishing or confirming a will 
makes it speak from the date of the codicil is not applicable 
for all purposes, and will not operate to revive legacies 
which have lapsed or been revoked, adeemed, or satisfied 
in the interval between the will and the codicil.... L 68 
C.J. S. 587. 

If a specific legacy is adeemed by alienation or destruc¬ 
tion, such ademption will not be prevented by republication 
by a later codicil Page on Wills, Sec. 556. 

Tanion v. Keller 47 N.E. 376 167 HI. 129 Testators be¬ 
quest to son to be paid out of daughter’s share because of 
daughter’s debt to son. Testator subsequently during his 
life paid the debt. Son claimed later codicil reaffirmed the 
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original bequest and that ademption was not the intent of 
the testator. Held: The law, however, seems to be well 
established that the reexecution of the Testator’s will and 
codicils has no other effect than a republication and does 
not have the effect of reviving legacies which have been- 

adeemed or satisfied.The result of all the authorities. 

is that republication of a will does not revive a legacy which 
has been satisfied or adeemed, but only acts upon the will 
as it exists at the time of the republication, at which time 
the legacy revoked, adeemed or satisfied forms no part of 
the will; that is to say, no part of it which is carried into 
execution. 

Trustees , Unitarian Society v. Tufts 23 N.E. 1006 151 
Mass. 76. Testatrix, by will October 21, 1882 bequeathed 
10 shares of stock of Worcester & Nashua RR Co. to Uni¬ 
tarian Society of Harvard. In 1885 she sold them and rein¬ 
vested the proceeds. January 1, 1887 testatrix executed 
a codicil “which will I hereby ratify and confirm in 

42 all respects save as the same may be changed in this 
instrument.” Held: Holmes, J.—We must hold the 

legacy in the fourth clause of the will specific, although we 
cannot but fear that if the testatrix had been fully advised 
of the consequences of making a legacy specific she would 
have changed her will. The republication of the will by the 
codicil does not change or enlarge the meaning of the words 
of the will, on which the plaintiff must rely in order to re¬ 
cover the legacy. It follows that the legacy was adeemed 
by the sale of the stock. 

43 Filed Feb 19 1951 

Memorandum in Opposition to Motion for 
Summary Judgment 

Pauline W. Chobot died a resident of and domiciled in 
the District of Columbia on the 3rd day of September, 1947, 
leaving a Last Will and Testament dated June 22,1936, and 
a Codicil thereto dated March 10,1947. Said decedent left 
her surviving, as her only heirs at law and next of kin, as 
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well as her closest relatives, the defendants herein, Lena 
D. Dean and Nathaniel W. Denton, her mother’s brother 
and sister, and Elsie Denton Brace (nee Ward), daughter 
of her mother’s deceased brother, Elmer Denton. In addi¬ 
tion to these relatives she left Elmer Denton’s widow, 
Marie M. Denton. These four persons constituted tlie sur¬ 
vivors of her mother’s family and her very closest rela¬ 
tives. Paragraph 2 of said Will of June 22, 1936 provides 
that the said “Lena D. Dean, Nathaniel W. Denton, iMarie 
M. Denton and Elsie Denton Ward, the partners of Denton 
& Waterbury, Whitesboro, New York,” shall take, “in 
equal shares,” all of the decedent’s “interest of whatso¬ 
ever nature or wheresoever situate in said partnership 
which I may own or have the right to dispose of ht the 
time of my death.” Said paragraph 2 further provided 
that the share of any one of said beneficiaries who might 
predecease the testatrix should go to the deceased 
44 beneficiaries children, but if the deceased beneficiary 
left no children then such share to be divided equally 
among the surviving beneficiaries under paragraph 2. At 
the time of the making of the Will the decedent was a 
partner with the above mentioned members of her mother’s 
family, and certain members of the Waterbury family, in 
“Denton & Waterbury,” the “family enterprise” 6f her 
mother’s family. Her interest in this “family enterprise” 
of her mother’s family, which she had received through her 
mother, the testatrix, by said Will, of June 22, 1936^ gave 
bac kup the surviving members of her mother’s family or 
their children. The residue of her estate she gave to Tus- 
culum College in which her deceased father had been iinter- 
ested. 

The members of the Denton and Waterbury families had 
been in the habit of “drawing” from the business as they 
needed funds but, when the business passed to subsequent 
generations, the circumstances forced some change from 
such informal business methods and resulted in the busi- 
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ness being incorporated on or about May 25,1937, in which 
corporation the same Dentons and Waterburys held the 
stock. After the incorporation another of the older Water¬ 
burys died, young Donald Waterbury entered the business 
and, with his father, conducted the same. This brought 
the necessity for further readjustment in the finances of 
said business and on or about October 1,1940, the decedent, 
Pauline W. Chobot, transferred to the said Donald M. 
Waterbury her certificates for shares of stock in said cor¬ 
poration and the said Donald Waterbury gave to her 
$1000.00 in cash and a promissory note executed by him, 
and guaranted by Angus M. Waterbury, for $12,750.00, pay¬ 
able to Miss Chobot in yearly installments of $1000.00 each, 
with a 13th. installment of $750.00, without interest, said 
note being secured by the stock which Miss Chobot had 
delivered to him, the certificates for which were delivered 
with the note. That there was controversy with the Water¬ 
burys which forced Miss Chobot into this arrangement is 
evidenced by the letter of November 19, 1940, to the 
45 Columbia National Bank, signed by Walter B. Guy, 
attorney, and Pauline W. Chobot, copy of which is 
a part of the record in this cause, which letter states in 
part as follows: 

“You will observe, that this whole transaction is rather 
unusual, the note calls for yearly payments of $1000.00 a 
year for 12 years and $750.00 for the thirteenth year, all 
without interest. Because of Miss Chobot’s relationship 
with certain of parties involved in Denton & Waterbury, 
Inc., and her reluctance to engage in litigation or force 
liquidation, it represents the best arrangement that we 
were able to accomplish, though the matter has occupied 
our attentions for worse than five years past.” (Under¬ 
scoring supplied.) 

On March 10,1947, Miss Chobot executed a Codicil to the 
Will of June 22,1936, making additional bequests of effects 
and cash and stating that “In all other respects, I hereby 


39 


ratify and confirm my said Last Will and Testament dated 
June 22, 1936.” Paragraph 2 of the original Will was 
reaffirmed and when the testatrix died she held the note 
of Donald Waterbary with the stock certificates as security. 
The said Lena D. Dean, Nathaniel W. Denton, Marie M. 
Denton and Elsie D. Brace contend that they should have 
the note of Donald Waterbury and the proceeds thereof. 
Tusculum College claims said assets as a part of the residue 
of decedent’s estate on the grounds that the bequest set 
forth in Paragraph 2 of the Will had been adeemed. 

We must first look to the specific language of the Will 
as contained in the four corners of that document and which 
says in part, “I give, devise and bequeath • * * * all |of my 
interest of whatsoever nature or wheresoever situate in 
said partnership which I may own or have the right to 
dispose of at the time of my death.” Next we must look 

to the circumstances which surrounded the testatrix at the 

; 

time of the making of the Will and subsequent thereto. 
From the Will and these circumstances we find the meaning 
and intent of the testatrix. 

As the Court said in Littig v. Hance, 81 Md. 416: 


“As the decision of the case necessarily turns upqn the 
meaning of the words used by the testatrix, when viewed 
in connection with all the circumstances that sur- 
46 rounded her, it may not be amiss to quote at the 
threshold an observation made by Lord Wensleydale 
in Grey v. Pearson; 6 H.L.C. 108, to the effect ‘When the 
decision is • • # upon the meaning of words in instruments 
which differ so much from each other, and when the proper 
construction is so varied by the peculiar circumstances of 
each case, it seldom happens that the words of one will are 
a sure guide for the construction of words resembling'them 
in another.’ ****** Now, it is a familiar and unvarying 
doctrine that the intention of the testator, as gathered)from 
the four comers of the instrument, is to prevail, if theire be 
apt words used to effectuate it, unless it contravenes jsome 
positive principle of law or be frustrated by some unbend- 
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ing rule of construction assigning an inflexible meaning to 
particular words. And to aid in showing, not what the 
testator meant apart from what his words express, but 
what the meaning of his words really is, the circumstances 
surrounding him at the time he executed his will, including 
an inquiry into the condition and the nature and extent of 
his property; may always be considered and weighed.” 

See also Buchanan v. National Savings & Trust Com¬ 
pany, 57 D. C. Appeals 386. 

What did the textatrix mean and intend to do here when 
she gave, devised and bequeathed all of her “interest of 
whatsoever nature or wheresoever situate in said partner¬ 
ship which I may own or have the right to dispose of at the 
time of my death It is clear from the circumstances that 
she intended to give to her mother’s family, her closest 
relatives, that which she acquired from said family which, 
at the time of the making of the Will, was an undivided 
interest of undetermined value in a partnership. The gifts 
of purely personal effects followed this same pattern and 
the residue went to the College in which her father was 
interested. Through force of circumstances the undivided 
partnership interest became corporate stock (which was 
certainly a more definite form) and then, again, through 
force of circumstances, became a promissory note secured 
by stock. The interest is easily followed and rather than 
becoming more vague, finally reaches a very concrete form 
with an established value. The Courts have held that the 
mere designation of the form or locality of a thing 
given is not always decisive. Elwyn v. DeGarmen- 
47 dia 148 Md. 109-113. 

In Joynes v. Hamilton, 98 Md. 665, 683, the Court 
held that in a legacy of a ground rent redeemable at any 
time upon payment of $2,000.00, the testator must have had 
. in mind the possibility of redemption and substitution of 
the money, and to have intended that the money should 
pass under the legacy. In Walton v. Walton, 7 Johns Ch. 
258, dividends to shareholders on liquidation of the Bank 


of the United States were held to pass nnder a legacy of 
shares in the hank. This case certainly goes farther than 
the case at bar. 

In the case at bar the testatrix did not bequeath her 
one-eighth interest in the partnership of Denton & Water¬ 
bary, which she owned at the time of the making of the 
Will, nor did she specify any particular form of property. 
She made a broad bequest, gift and devise of all of her 
interest of whatsoever nature or wheresoever situate which 
she might own or have the right to dispose of at the time 
of her death in said partnership. She intended to convey 
to her closest relatives this interest however remote and 
in whatever form it might be at the time of her death. At 
the time of the drafting of the Will it happened tb be a 
partnership and she so described it. By force of circum¬ 
stances it became a corporation but that would not work an 
ademption. Spinney v. Eaton 87 Atl. 378, Ford v.i Ford 
23 N. H. 212, Pope v. Hinckley, 209 Mass. 323, 95 N. E. 798; 
Re Pillsington 6 New Reports 246; Re Peirce 25 R. I. 34, 
54 Atl. 588; Re Frahm 120 Iowa 85, 94 N. W. 444; Pruyn 
v. Sears, 96 Misc. 200,161 N. Y. Supp. 58; Cornwall v. Mt. 
Norris M. E. Church 73 W. Va. 96, 80 S. E. 148. Iik Uni¬ 
versity v. Whrig, 145 Md. 114, it was held that a bequest of 
“all the shares of stock, bonds and other securities 9 re¬ 
ceived by the testator from his father’s estate included 
Consolidated Gas and Electric Company bonds even though 
the stock and not bonds was left by the father and wap held 
at the time the Will was made. 

Next, by force of circumstances the stock became a note 
of Donald Waterbury secured by stock. Doe^ this 
48 work an ademption? Under the facts of thi^ case 
we say it does not. In Kennedy v. Simmott, 179 
U. S. 606, a case which went to the Supreme Court qf the 
United States from the Court of Appeals for the District 
of Columbia, the Court held that there was no ademption 
where the testator had bequeathed “deposits of currency,” 
entered on his “bank book of the National Metropolitan 
Bank amounting to $10,000.00 more or less” to his wife, but 
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subsequently, before bis death, purchased bonds with the 
cash. 

The Court said.: 

“The cardinal rule is that the intention of the testator 
expressed in his Will, or clearly deductable therefrom, 
must prevail, if consistent with the rules of law.” 


The question then really comes to this, whether an irre¬ 
buttable presumption aries that the testator, by reducing 
the amount of money on hand at the date of his will, in¬ 
tended that the amount of such reduction though remaining 
in his assets in another form should be distributed to his 
next of kin rather than his wife should receive it: • * • The 
question involved is one of ademption and not of satisfac¬ 
tion. Without going into refinements in respect of the 
definition of the word ademption, it may be said to be the 
extinction or withdrawal of a legacy in consequence of 
some act of the testator equivalent to its revocation or 
clearly indicative of an intention to revoke.” (underscor¬ 
ing supplied). 

See Vogel v. Saunders, 68 Apps. D. C. 31, 33 where bene¬ 
ficiary had been provided for by several gifts under dece¬ 
dent’s Will, one of which was the bequest of 14 shares of 
American Telephone and Telegraph Company stock. The 
Court said “Suppose appellant had been bequeathed only 
14 shares of American Telephone and Telegraph stock, 
under the will, and it was found upon the death of the 
testator that she owned no American Telephone and Tele¬ 
graph stock at all. In that case the Court would be loathe 
to construe the legacy as specific, and hold that it had been 
adeemed.” 

See Spinney, Exr. v. Eaton 87 Atl. 378, where shares of 
stock were replaced by mortgage bonds of company. See 
also Ford v. Ford, 23 N. H. 212, Cornwell v. Mt. 
49 Morris M. E. Church, Supra; Pruyn v. Sears, Su¬ 
pra; L. R. A. 1918 D Pg. 539; Blaisdell v. Coe, 83 
N. R. 167,139 AtL 758, Page on Wills—Page 2217. 
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We, therefore, submit that the four corners of the will, 
when viewed in the light of the surrounding circumstances 
clearly show that the testatrix intended that her mother’s 
family, her closest relatives, should benefit by the provi¬ 
sions of her will and the Courts will not, if it can be avoided, 
allow the natural objects of the decedent’s bounty to be 
completely cut off from any participation in her estate 
when the bequest has been changed in form only, and has 
not been adeemed. King v. Sellers, 194 N. C. 533. 

Arthur C. Elgin, 

830 Wash. Loan and Trust Bldg. 

Attorney for defendants ,| 

Lena D. Dean, 

Nathaniel W. Denton, j 
Marie M. Denton, 

Elsie D. Brace (nee Ward), 
and Tusculum College.! 


50 Filed Mar 22 1951 

j 

Order 

i 

The motion for summary judgment filed herein by the 
defendant Tusculum College having come on for hearing, 
and counsel for respective parties having appeared before 
the Court and argued the same, upon consideration thereof, 
it is, by the Court, this 21st day of March, 1951, 

Ordered That the said motion for summary judgment 
be and the same hereby is granted. 

R. B. Ejeech, 

Judge. 

• • • • • • • • • I • 

51 Filed Apr 3 1951 

Amended Decree Construing Will 

Upon consideration of the complaint heretofore fifed by 
Walter B. Guy and Frederic B. Warder, Executors jof the 


i 

i 

I 
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estate of Pauline W. Chobot, deceased, praying construc¬ 
tion of the last will and testament of Pauline W. Chobot, 
which was probated in the United States District Court 
for the District of Columbia Holding Probate Court in 
Administration No. 70,009, to determine whether the plain¬ 
tiffs should distribute the interest of Pauline W. Chobot in 
the note of Donald M. Waterbury and the payments made 
thereon since her death, to the individual defendants, or 
whether said interest in said note and payments should be 
distributed to the defendant Tusculum College, the named 
residuary legatee; and upon consideration of the answer 
filed herein on behalf of all the individual defendants and 
the answer filed herein on behalf of Tusculum College, and 
upon further consideration of the arguments of counsel 
representing the parties to this proceeding, and in accord¬ 
ance with the Order granting the motion of the defendant, 
Tusculum College, for summary judgment, which order was 
entered on the 22nd day of March, 1951, it is by the court 
this 3rd day of April, 1951, Adjudged, Ordered and 
Decreed: 

1. That the interest of said testatrix, Pauline W. Chobot, 
in the payments made on the note of Donald M. Waterbary, 

dated October 1, 1940, to Walter B. Guy and Fred- 
52 erick B. Warder, Executors of the will of said Paul¬ 
ine W. Chobot, namely $1,000.00 on October 1, 1947, 
with like amounts on October 4,1948, October 4, 1949, and 
October 2,1950, less twenty per cent of each payment, or a 
total of $800.00, fees of the said Walter B. Guy, as pro¬ 
vided in the letter to the Columbia National Bank, dated 
November 19,1940, plaintiffs 1 Exhibit No. 4, are distribut¬ 
able to the defendant, Tusculum College. 

2. That any further payments on the said Donald M. 
Waterbury note, the unpaid balance of which is now 
$2,750.00, due $1,000.00 October 1, 1951, $1,000.00 October 
1, 1952 and $750.00 October 1, 1953, less said fee of twenty 
per cent for the said Walter B. Guy, are also distributable 
by said Executors to said Tusculum College, and 



45 


3. That no allowance for counsel fees to the attorneys 
for the plaintiffs, Gny, Mann & Guy, is made at this time, 
and the allowance of such fees, if any, is left for the deter¬ 
mination of the Probate Branch of this Court in adminis¬ 
tration proceedings No. 70,009, to be considered and passed 
upon at the time of the filing of the Executors’ next ac¬ 
counting in said probate proceedings. 

R. B. Ejeech, 

Judge. 

• . • • • • • • • i • 

I 

53 Filed Apr 17 1951 

Notice of Appeal to the United States Court of Appeals, 
District of Columbia Circuit, Under Rule 73 

Notice is hereby given this 17th day of April, 1951, that 
Lena D. Dean, Nathaniel W. Denton, Marie M. Dentoiji and 
Elsie D. Brace (nee Ward), defendants Nos. 1, 2, 3 and 4 
herein, hereby appeal to the United States Court of Ap¬ 
peals for the District of Columbia Circuit, from the Judg¬ 
ment of this court entered on the 21st day of March, 19pl, in 
favor of the defendant No. 5, Tusculum College, and the 
decree of this court construing will entered herein op the 
26th day of March, 1951, and the amended decree of this 
court construing will entered herein on the 3rd day of 
April, 1951. 
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Copy of Entries on File Jacket 

DATE COURT CLERK’s MEMORANDUM JUSTICE 

3/7/51 Pre-trial proceedings Kee<kh, J. 

3/9/51 Motion by deft, College, for denied 
3/21/51 Motion by deft reconsidered and Keech, J. 

granted 
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58 Filed May 22 1951 

Stipulation 

It is stipulated by and between the parties hereto that 
the attached copy of the promissory note of October 1,1940 
for Twelve Thousand Seven Hundred Fifty Dollars ($12,- 
750.00), executed by Donald M. Waterbury and endorsed 
by Angus M. Waterbury, and the copy of the Agreement 
of October 1, 1940 by and between Donald M. Waterbury, 
Angus M. Waterbury, Pauline W. Chobot and Walter B. 
Guy, attached to said note, are copies of the note and agree¬ 
ment considered by the United States District Court for the 
District of Columbia when entering the order herein of 
March 21, 1951, granting the motion of Tuscnlum College 
for a Summary Judgment, said note being the note referred 
to in paragraph “9” of the original “Complaint” herein, 
and it is further stipulated and agreed that these copies 
of said note and agreement may become and are a part of 
the record in this cause. It is also stipulated and agreed 
by and between the parties hereto that the attached copy 
of the “Memorandum” of March 8, 1951 of Walter B. Guy 
is a copy of the memorandum filed in this cause by the said 
Walter B. Guy and considered by the United States District 
Court for the District of Columbia at the time of the entry 
of said order of March 21, 1951, granting the motion of 
Tuscnlum College for Summary Judgment, and is 

59 further stipulated and agreed by and between the 
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parties hereto that this copy of said “Memorandum” shall 
become and is a part of the record in this cause. 

I 

William P. McCracken, Jr. 

Joan C. Murphy 
Attorneys for Tuscuhim 
College 

Arthur C. Elgin 
Attorney for Defendant 
Lena D. Dean, 

Nathaniel W. Denton, j 
Marie M. Denton, J_ 

Elsie D. Brace (nee Ward). 

Walter B. Guy 

Promissory Note of October 1, 1940 

60 Filed May 22 1951 j 

$12,750.00 Washington, D. C. October lj 1940 

I promise to pay to the order of Pauline W. Chobot, 
$12,750.00 in twelve yearly installments of $1000.00 each, 
and a thirteenth installment of $750.00, the first oi said 
installments to be paid on or before October 1, 1941, and 
a succeeding installment on or before the first day oi each 
October thereafter until all have been paid, without inter¬ 
est, at the Columbia National Bank of Washington, Wash¬ 
ington, D. C. provided that in event of default in any (jne or 
more installments, or of any other default hereunder, or 
as provided in the annexed agreement, the entire balance 
shall at once become due and payable and bear interest at 
the rate of 6% per annum from the date of such default 
and until paid, having deposited as collateral security, for 
the payment of this liability to the holder hereof, the fol¬ 
lowing property, which the undersigned has a right to 

I 
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pledge, it being required on payment or tender at maturity 
of settlement of this liability, that holder hereof shall 
return said securities, viz: 

381—6% Class D Preferred shares of Denton & 
Waterbury, Inc. 

124—Common Shares of Denton & Waterbury, Inc. 

and do agree, that in event of the insolvency, bankruptcy 
or failure in business of the undersigned or the guarantor, 
or said Denton & Waterbury, Inc., and the failure of the 
maker or guarantor to provide other collateral to the sat¬ 
isfaction of the holder, any amount then unpaid hereunder, 
at the option of the holder be deemed instantly due and 
payable as though it had actually matured, and upon de¬ 
fault of any installment at maturity, whether such maturity 
occur by reason of the expiration of the time, or as pro¬ 
vided herein or in the annexed agreement, the undersigned 
doth hereby authorize and empower the said holder for 
the purpose of liquidation of this note, and of all interest 
and costs of every kind thereon, including reasonable coun¬ 
sel fees, to sell, transfer, and deliver the whole or any part 
of such security, or any addition thereto, or substitute 
therefor, without any previous demand, advertisement, or 
notice, either at Broker’s Board or public or private sale, 
at any time or times thereafter, with the right on the part 
of the said holder to become the purchaser and absolute 
owner thereof, absolutely free of all trusts and claims. 
And undersigned hereby agrees to remain responsible for 
any deficiency in payment, waiving any benefit, exemption 
or privilege under any law now or hereafter to be in force. 

And the undersigned further agrees that should any liti¬ 
gation ensue to said holder with respect to the collection of 
the said note or the holding or sale of said collateral or any 
part thereof, etc., the said holder shall be paid such rea¬ 
sonable expenses and counsel fees as it shall have incurred, 
which shall also be secured by said collateral, and be pay- 


able on demand of bolder, in default of which payment 
said collateral security may be sold as is hereinabove pro¬ 
vided, and undersigned hereby promises to pay to said 
holder or holders any deficiency resulting from the inade¬ 
quacy of said collateral security in this respect. 

It is agreed that upon the transfer of this note tike said 
holder may deliver the said collaterals, or any part thereof, 
to the transferee, who shall thereupon become vested with 
all the power and rights above given to said holder in 
respect thereto, and the said holder shall thereafter be 
forever relieved and fully discharged from any liability or 
responsibility in the matter. 

This deposit of security is without prejudice to thV right 
of the holder of this note to enforce collection! of the 
61 same after maturity, occurring as above provided, 
by suit or in other lawful manner. 


Name (Signed) Donald M. Waterbury 
Address Whitesboro, N. Y. 

For Value Received, I hereby unconditionally guarantee 
payment of the within note, and any and all renewals or 
extensions thereof, and I hereby waive demand, notice and 
protest of said note and of all renewals or j exten¬ 
sions thereof, and agree that in event of any default, you 
may proceed directly against me without selling any col¬ 
lateral or taking action against the maker of said note. 

(Signed) Angus M. Waterbuby 
Whitesboro, N. 


(Endorsements) 


For collection and credit 

Pauline W. Chobot 


i 
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For collection and credit Estate of Panline W. Cliobot 
by Walter B. Guy and 
Frederic B. Warder, executors 

(Credits) 

Paid Oct. 7, 1941 — Acct. Prin. 

Paid Sept. 25, 1942 “ “ 

Paid Sept 30, 1943 44 “ 

Paid Sept. 26, 1944 4 4 44 

Paid Oct. 1, 194 5 4 4 44 

Paid Oct. 2, 194 6 4 4 44 

Paid Oct. 1, 1947 
Paid Oct. 4, 1948 44 44 

Paid Oct. 4, 1949 44 44 

Paid Oct. 2, 1950 44 44 

62 Filed May 22 1951 

Agreement of October 1, 1940 

This Agreement made as of tbe 1st day of October, 1940, 
by and between Donald M. Watebbtjby and Angus M. 
Waterbury, both of tbe Village of Whitesboro, N. Y. and 
Pauline W. Chobot and Walter B. Guy, both of the City 
of Washington, D. C. 

WITNESSETH: 

Whereas, the parties hereto have agreed upon the sale 
of 381 shares of the 6% Class D preferred stock of Denton 
& Waterbury Inc. and 124 shares of the common stock of 
said corporation from the said Pauline W. Chobot to the 
said Donald M. Waterbury upon the terms and conditions 
embodied herein and in the collateral note hereinafter men¬ 
tioned, 

Now, Therefore, the parties hereto mutually agree as 
follows: 

First: The said Pauline W. Chobot agrees to and does 
hereby sell to the said Donald M. Waterbury and the said 
Donald M. Waterbury agrees to and does hereby purchase 
from the said Pauline W. Chobot 381 shares of the 6% 


$1,000.00 

1,000.00 

1,000.00 

1 , 000.00 

1,000.00 

1,000.00 

1,000.00 

1,000.00 

1,000.00 

1,000.00 




Class D preferred stock of Denton & Waterbury, Inc. and 
124 shares of the common stock of said corporation now 
evidenced by certificate No. 4 for 381 preferred shares and 
certificate No. 4 for 124 common shares issued in the name 
of the said Pauline W. Chohot. 

Second: The total agreed purchase price of such shares 
shall he the sum of $13,750 payable $1000.00 upon tiie de¬ 
livery of such certificates as hereinafter set forth, receipt 
of which sum of $1000.00 from the said Donald M. Water- 
bury by the said Pauline W. Chohot is hereby acknowl¬ 
edged, to he held until such delivery, and the balance of 
$12,750 by the giving of a collateral note in that amount 
payable on or before October 1,1953, without interest, made 
by the said Donald M. Waterbury and guaranteed t>y the 
said Angus M. Waterbury, which collateral note is attached 
to one of the originals of this agreement and receipt of 
which collateral note is hereby acknowledged by the said 
Pauline W. Chobot. The said Donald M. Waterbury shall 
pay on account of the principal of such collateral note at 
the Columbia National Bank of Washington, Washington, 
D. C., the sum of $1000 on the first day of October of each 
year hereafter for twelve years, and the sum of $750 on 
the first day of October, 1953, without interest, but 
63 in default of any such payment any balance tljien re¬ 
maining unpaid upon said note shall immediately be¬ 
come due and payable and shall thereafter bear interest at 
the rate of 6% per annum. It is further agreed that the 
said Donald M. Waterbury shall have the privilege of an¬ 
ticipating any or all of such payments at any time. 

Third: Immediately upon the execution of this agree¬ 
ment the said Pauline W. Chobot shall deliver the sajid cer¬ 
tificates to the said Donald M. Waterbury with the same 
duly endorsed by her in blank and her signature thereon 
guaranteed by a bank or a member of the New York Stock 
Exchange or with proper blank stock powers similarly 
signed and guaranteed attached. 
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Fourth: Immediately upon receipt of such certificates 
the said Donald M. Waterbury shall have the said shares 
transferred into his name, paying all transfer charges, in¬ 
cluding those for revenue stamps, Federal and New York 
State Taxes, and shall forward the new certificates therefor 
issued in his name and endorsed by him in blank or with 
proper blank stock powers signed by him attached, to the 
said Pauline W. Chobot or her attorney, Walter B. Guy, 
or whoever she may direct to receive the same, to he held 
by her as collateral security for the payment of such note 
as therein stated. 

Fifth: Unless and until there shall he default in any of 
the payments on such note the said Donald M. Waterbury 
shall have full power and authority to vote and otherwise 
exercise all powers incident to such shares as if the same 
had never been pledged as collateral to secure the payment 
of such note. 

Sixth: In the event any dividends shall be declared on 
any of such shares while held as collateral, as provided 
herein and in such note, for any period prior to the date 
hereof, such dividends shall be paid on account of the prin¬ 
cipal of said note and shall be applied to the last maturing 
payment or payments thereon, but any dividends declared 
on any of such shares while held as collateral, as provided 
herein and in such note, for any year subsequent hereto, or 
that pro rata period of this year subsequent to the date 
hereof, shall be paid to the said Pauline W. Chohot, or the 
holder of such note, in the event she has transferred the 
same, in lieu of any interest on the deferred payments of 
the purchase price, and no credit shall he made on the prin¬ 
cipal of such note for such latter dividends. 

64 Seventh: In the event of the liquidation of Denton 
& Waterbury, Inc., any amount then remaining un¬ 
paid on such note shall immediately become due and pay¬ 
able and any payments received in liquidation by the said 
Donald M. Waterbury on account of any of such shares 
held as collateral, as provided herein and in such note, shall 



be applied at once against any balance remaining unpaid 
on such note, and if more than sufficient to discharge such 
unpaid amount shall be received, the excess shall belong to 
the said Donald M. Waterbury. 

Eighth: Immediately upon the payment of the principal 
of such note in full and any interest which may be pajyable 
with respect thereto the said shares to be held as collateral, 
as provided herein and in such note, shall be surrendered 
and returned to the said Donald M. Waterbury. 

Ninth: In the event of the death of the said Angtis M. 
Waterbury, while any amount of the said purchase price 
remains unpaid, his estate shall be released from all lia¬ 
bility on account of such collateral note, should thd said 
Donald M. Waterbury establish that the true net worth of 
such corporation at that time is equivalent to or in excess 
of the sum of $120,000.00. 

Tenth: The said Donald M. Waterbury, from time to 
time, shall promptly send the said Pauline W. Chobot or 
her attorney, Walter B. Guy, or his successor as her attor¬ 
ney as directed by her, copies of all annual statement^ and 
of all minutes of such corporation, showing all transactions 
of the stockholders and board of directors thereof, and shall 
keep the said Pauline W. Chobot fully advised as t}o the 
condition of the corporation. 

Eleventh: While any amount remains unpaid on such 
note, the said Donald M. Waterbury and Angus M. Water¬ 
bury, in so far as they are legally able to do so, agree that 
they shall use all power which they may have as stock¬ 
holders, directors and officers of such corporation to insure 
that there shall be no increase in the aggregate of the 
salaries now being paid the said Donald M. Waterbury, 
the said Angus M. Waterbury and the other executive of¬ 
ficers of such corporation, except as follows: the aggregate 
of salaries paid to executive officers and the holder of 
65 the position now being held by the said Donald M. 

Waterbury may exceed that of those now being paid 
when there shall be net earnings of the corporation, but such 
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excess shall not exceed the amount of such net earnings. 
In determining net earnings for the purposes hereof, it is 
understood that certain figures appearing in the statement 
of such corporation of August 31,1940, hereto annexed and 
made a part hereof, do not represent the true values and 
that in determining losses or profits for any year, shrink¬ 
age in the inventory values of real estate and stocks and 
bonds, as appearing in such statement, taken upon bona fide 
sales thereof, shall be disregarded. Likewise, in figuring 
net earnings, premiums paid for life insurance shall be 
taken as a deduction from gross earnings only to the extent 
that the amount thereof is not added to the assets of the 
corporation as cash surrender value of the policies. 

Twelfth: Any breach of this agreement on the part of 
either the said Donald M. Waterbury or the said Angus M. 
Waterbury shall constitute a default on said note. 

Thirteenth: In the event this agreement shall not be exe¬ 
cuted and such note made, guaranteed and delivered, as 
provided herein, and the said shares delivered by the said 
Pauline W. Chobot for transfer, as provided herein, prior 
to October 19, 1940, the said sum of $1000 heretofore re¬ 
ceived by the said Pauline W. Chobot from the said Donald 
M. Waterbury shall be returned to him and all parties shall 
be released from liability hereunder and under such note. 

Fourteenth: Immediately upon the execution of this 
agreement by all parties hereto and the delivery of such 
collateral note as herein provided, the said Walter B. Guy 
shall resign from the Board of Directors of Denton & 
Waterbury, Inc. 

In Witness Whereof the parties have set their hands 
hereto this 8th day of October, 1940, as of the 1st day of 
October, 1940. 

(Signed) Donald M. Waterbury 
(Signed) Angus M. Waterbury 
(Signed) Pauline W. Chobot 
(Signed) Walter B. Guy 
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66 Filed May 22 1951 

March 8,1951 

Memorandum 

Walter B. Guy says that he first discussed the affairs of 
Denton & Waterbury, a partnership at Whitesboro, i New 
York, with Doctor Chobot shortly after he handled fofr Dr. 
Chobot the purchase of 1515 Gallatin Street, N. W., Wash¬ 
ington, D. C. At that time, concern was expressed over the 
possible liability of Dr. Chobot and his daughter in event 
the partnership should become further involved, j Dr. 
Chobot’s wife, Mildred D. (Denton) Chobot, had died July 
15,1927, and he and his daughter had each received one-half 
of her estate including one-half of her one-eighth intjerest 
in the partnership firm. Dr. Chobot died September 1,1935, 
and Messrs. Guy and Warder probated his will whiclf had 
been executed in New York State under date of August 13, 
1926, and under which, his wife having predeceased | him, 
his daughter, Pauline W. Chobot as shown by the final ac¬ 
count approved March 29,1937 received personal property 
valued at $13,733.38 and the real estate 1515 Gallatin Street, 
N. W. which was assessed for $11,766.00, but was subject to 
a deed of trust securing $5,400.00 and interest. 

Immediately after Dr. Chobot’s death Miss Chobol} was 
asked to enter into a partnership agreement continuing the 
firm of Denton & Waterbury but was advised not to <Jo so 
and refused. After rather protracted negotiations a cor¬ 
poration was organized on May 24, 1937, to take ove^ the 
partnership business and Miss Chobot received certain 
shares of stock in the corporation. Miss Chobot’s will dated 
June 22,1936, was drawn at a time when active negotiations 
were proceeding for the incorporation of the partnership 
business. 

On February 6, 1939, Mr. Guy was advised that Mrs. 
Brace whose mother had been a sister of Mrs. Chobot’s| had 
sold her stock to Donald M. Waterbury, and negotiations 
were shortly thereafter entered into with a view to the sale 




! 
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of Miss Chobot’s stock. These culminated on October 1, 
1940, in the sale of her stock for $13,750.00, of which 
67 $1,000.00 was paid in cash and the remainder repre¬ 

sented by a collateral note for $12,750.00, payable 
without interest in yearly installments of $1,000.00 each, 
with one final payment of $750.00. Said payments have 
been made with fair regularity. 

In the early spring of 1947 Miss Chobot was severely in¬ 
jured in an automobile accident and directed Mr. Warder 
to draw a codicil whereby two bequests, one of $5,000.00 to 
Mrs. Mary F. Thompson and the other of her books to 
Commander Gk E. Boone were made. Said codicil in,all 
other respects ratified and confirmed the will of June 22, 
1936. At the time of the execution of said codicil, March 
10, 1947, Miss Chobot was in Emergency Hospital and en¬ 
cased in a plaster cast to such an extent that she was un¬ 
able to write her name. She died September 3, 1947, at 
which time there was an unpaid balance on the note of 
$6,750.00, four payments of $1,000.00 each have been made 
on said note, so that the remaining balance is $2,750.00, said 
payments and balance subject to attorneys * claim for fees, 
amounting to twenty per cent. 

All of the debts and pecuniary legacies have been paid 
and the executors have in a bank account in their names, 
a balance of $18,458.05, which is subject only to court costs, 
attorneys fees and commissions. 




Walter B. Guy 
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QUESTION PRESENTED. 


In the opinion of appellee the questions are: 

Whether a specific legacy of “all my interest of whatso¬ 
ever nature or wheresoever situate ’ 9 in a certain partner¬ 
ship was adeemed by the subsequent incorporation of the 
business and the sale by the testatrix of all of her stock in 
the corporation for part cash and deferred payments, said 
deferred payments being secured by stock in the corpora¬ 
tion owned by the purchaser and issued in his name. 

Whether under these circumstances there was a “genuine 
issue as to any material fact” which should have been tried 
in the District Court 
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BRIEF FOR APPELLEE, TUSCULUM COLLEGE. 


COUNTER-STATEMENT OF FACTS. 

To assist the Court in deciding this appeal, the appellee 
submits the following restatement of the facts. 

The testatrix, Pauline W. Chobot, on June 22, 1936, the 
date of the execution of the will which is the subject of this 
litigation, was the owner of a one-sixteenth interest iii the 
partnership of Denton & Waterbury (JA 3). On March 
29, 1937 she received an additional one-sixteenth interest 
from the estate of her father, Godfrey Chobot (JA 4). 
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Paragraph 2 of her will bequeaths to the appellants in 
equal shares all of her interest “of whatsoever nature or 
wheresoever situate ’ ’ in the partnership of Denton & 
Waterbury which she might “own or have the right to dis¬ 
pose of” at the time of her death. There was also a pro¬ 
vision that the children of a deceased partner should take 
their parents’ share; and another, that in the event of the 
death of one of the Denton partners without issue, the 
share of the deceased partner should be divided equally 
among the surviving Denton partners (JA 8). 

Denton & Waterbury was then a partnership between 
two families, and this provision in the testatrix’s will 
assured that the balance of power in the partnership held 
by the Denton family would not be disturbed by her death. 

On May 25,1937 the partnership of Denton & Waterbury 
was incorporated, and the testatrix received Certificate 
No. 4 of Denton & Waterbury, Inc. for 381 shares of 6% 
Class D preferred stock and Certificate No. 4 for 124 
shares of common stock (JA 4 and 51). 

From the appellants’ Answer it appears that 

“After the incorporation the flexibility of with¬ 
drawals by the various partners was eliminated and 
they held only their stockholder interests. Shortly 
thereafter C. M. Waterbury died. Donald Waterbury, 
the son of Mr. Angus Waterbury, had completed his 
education and had entered the business with his father, 
the father and son conducting the business. Various 
negotiations were had with the various minority stock¬ 
holders of the corporation, of which Miss Chobot was 
one, as a result of which substantially the entire out¬ 
standing capital interest in the corporation was 
acquired by Mr. A. M. Waterbury and his son. The 
sale on an installment basis by Miss Chobot was an 
integral part of these various negotiations and agree¬ 
ments.” (JA 19) 

Thus, on or about October 1, 1940, the situation under¬ 
went a complete change. The testatrix in accordance with 
the action of the other Denton minority stockholders sold 


and delivered all of her stock in the Corporation. The 
purchaser was Donald M. Waterbary (JA 5, 19, 47, 50). 
She received in payment therefor $1,000 cash and the 
promissory note of said Donald M. Waterbary, guaranteed 
by his father Angas Waterbary (JA 49), in the amount 
of $12,750 payable in thirteen annual installments, j The 
said Donald M. Waterbary pledged and delivered as col¬ 
lateral security therefor his Certificate No. 8 for three 
hundred eighty-one shares of preferred stock of Denton & 
Waterbary, Inc. and his Certificate No. 9 for one hundred 
twenty-four shares of common stock of Denton & Water- 
bury, Inc. (JA 4 & 5). In connection with the sale of this 
stock an Agreement (JA 50) was made between Donald M. 
and Angus M. Waterbary and the testatrix, Pauline W. 
Chobot, and her attorney, Walter B. Guy, who had pre¬ 
viously represented her interest on the Board of Directors 
of Denton & Waterbary, Inc. (JA 54). Pursuant thereto 
Mr. Guy resigned from the Board, and the Waterbary’s 
agreed to protect the stock of Denton & Waterburyj Die. 
which was pledged as collateral insofar as they were 
legally able to do so (JA 53 et seq.). 

On March 10,1947 the testatrix executed a Codicil tp her 
will of June 22, 1936 making a bequest of $5,000 to her 
friend, Mrs. Mary Thompson, and of her books tp her 
friend, Commander Boone (JA 11); but made no attempt 
to reconcile the provision of paragraph 2 with the situation 
as it then existed. Testatrix died on September 3, |l947. 
In addition to the individual defendants herein who were 
her mother’s relatives, she left close relatives on her 
father’s side, to whom she had made specific bequests in 
her will (JA 9). The residuary estate was bequeathed to 
Tusculum College, Greenville, Tennessee; 10% to be 
expended for repairs, improvements and equipment to its 
library, and 90% to be used for the establishment of a 
Scholarship Fund to be known as “ Godfrey Chobot 
Scholarship Fund”, the income to be used for the payment 
of tuition of deserving students of said college (JA 9, 10). 


4 


SUMMARY OF ARGUMENT 

L 

When no genuine issue as' to any material fact is raised 
by the pleadings, and the only other facts before the trial 
court are those set forth in a stipulation of the parties, it 
is proper for the court to grant a Motion for Summary 
Judgment. 

n. 

The holder of a promissory note, secured by stock of a 
corporation issued in the name of the maker of the note, 
does not thereby acquire any interest whatsoever in the 
business of the corporation. 

m. 

The testatrix’s interest in the partnership of Denton & 
Waterbury was a particular thing and formed a specific 
part of her property at the time her will was drawn, 
thereby constituting it a specific legacy. The action of the 
testatrix in selling her interest in the business to Donald 
M. Waterbury resulted in the ademption of this specific 
legacy. 

STATUTES AND RULES OF COURT INVOLVED. 

Federal Rules of Civil Procedure 
Rule 11. 

Every pleading of a party represented shall be signed by 
at least one attorney of record in his individual name . . . 
Except when otherwise specifically provided by rule or 
statute, pleadings need not be verified or accompanied by 
affidavit . . . 
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ARGUMENT. 

i 

No Genuine Issue as to Any Material Fact Was Raised in 

the District Court. 

Neither the Answer of the appellants (JA 15-20), the 
Answer of the appellee (JA 21, 22), the Motion for Sum¬ 
mary Judgment (JA 22-23), Memorandum of Points and 
Authorities in Support of Motion (JA 24-36), nor the 
Memorandum in Opposition (JA 36-43) raised any issue 
of fact, material or otherwise. Outside of the pleadings, 
the only facts before the Court are those set forth in the 
Stipulation (JA 46-56). The legal effect of the language 
under paragraph 2 of the testatrix’s will, and her subse¬ 
quent action in disposing of her interest in the partnership 
for stock in the corporation, and her sale and delivery of 
the stock to Donald M. Waterbury, was the sole question 
before the District Court. This clearly was a question of 
law and not a question of fact. 

Appellants contend that a motion for summary |udg- 
ment not in affidavit form and signed by counsel only is 
not to be considered, as far as its factual statement^ are 
concerned, in determining whether summary judgment 
should be granted. 

Buie 11 of the Federal Buies of Civil Procedure pro¬ 
vides: 

“ . . . Except when otherwise specifically provided by 
rule or statute, pleadings need not be verified or 
accompanied by affidavit . . . The signature of an 
attorney constitutes a certificate by him that he has 
read the pleading; that to the best of his knowledge, 
information, and belief there is good ground to sup¬ 
port it; and that it is not interposed for delay..L ” 

■ 

Buie 56 of the Federal Buies of Civil Procedure dealing 
with summary judgment does not require that a motion for 
summary judgment be verified. It states that the motion 
may be with or without supporting affidavits. 


j 



6 


The Statement of Facts in snpport of the Motion 
was based entirely on the allegations of the Complaint 
(JA 2,15), and of the Answer thereto filed by the individual 
defendants (JA 15-20). The concluding sentence of that 
Statement reads: 

4 ‘The above facts are uncontroverted and the issue 
is solely to the law.” (JA 27) 

The Memorandum of the individual defendants in Oppo¬ 
sition to Motion for Summary Judgment (JA 36) did not 
controvert any of the facts in the statement above referred 
to, nor did it set forth any new facts; all it did was to 
argue that “the bequest has been changed in form only, 
and has not been adeemed”. (JA 43) 

The pre-trial Judge, in reversing his original decision 
denying the motion, concluded as a matter of law that the 
testatrix had no interest in the corporation of Denton & 
Waterbury, Inc. that could pass under her will 
In Wittlin v. Giacalone, 1946, 81 TJ.S. App. D.C. 20, 154 
F. 2d 20, relied upon by appellants, the defendant in her 
answer alleged that the contract had been secured from her 
through fraud, thereby raising a material question of fact. 

Another case cited by the appellants, Walling v. Fair- 
mont Creamery Company 1943, 8 Cir. 139 F. 2d 318, was a 
suit involving an alleged violation of the Wage and Hour 
Act to which the defendant pleaded that certain contracts 
met the requirements of the Fair Labor Standards Act, 
but failed to submit the contracts to support the conclu¬ 
sions of law. The Court held that the showing made on 
the pleadings and affidavits was not sufficient to entitle the 
defendant to judgment as a matter of law. 

The other case relied on by appellants to support this con¬ 
tention that there was an issue to be tried is DoeJUer Furni¬ 
ture Co. v. United States, 1945, 2 Cir. 149 F. 2d 130. That 
case involved a suit by Doehler against the government to 
recover on a contract of sale. The defendant pleaded the 
default of the contractor and filed a counterclaim for dam- 
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ages. Obviously, the granting of a motion for summary 
judgment was erroneous as there were material issues to 
be tried involving the question of damages. In the I instant 
case, there is no genuine issue as to any material fact upon 
which the Motion for Summary Judgment was based- The 
question of whether the bequest of the testatrix’s Interest 
in the partnership of Denton & Waterbury was adeemed 
at the time of her death is a question of law which is argued 
later in this brief. All the facts necessary for a final de¬ 
termination were before the District Court. 


The Note of Donald M. Waterbury Did Not Represent Any 
Interest of “Whatsoever Nature” in the Former Part¬ 
nership of Denton & Waterbury. 

Donald M. Waterbury was not even a former partner in 
the firm. Appellants’ Answer shows that after the incorpo¬ 
ration, Donald M. Waterbury “completed his education and 
entered the business with his father” (JA 19). Of course 
it is not important whether the sale of the stock in tile cor¬ 
poration was to one of the former partners or to ai total 
stranger. The effect in contemplation of law is the same. 
After the Agreement of October 1, 1940 had been executed 
and the stock transferred to the new owner, the testatrix 
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had no interest whatsoever in the business of the former 
partnership of Denton & Waterbury. True, she did hold 
some of Donald M. Waterbury’s stock as collateral secur¬ 
ity for his note, and he and his father made certain agree¬ 
ments as to the conduct of the corporation’s affairs in order 
that the testatrix and her attorney who had represented her 
on the corporation’s Board, but who resigned when th£ sale 
was consumated, might be informed as to the value of the 
collateral. The agreement between the Waterbury^, the 
testatrix, and Walter B. Guy, her attorney, contained this 
provision 

“Fifth. Unless and until there shall be default in 
any of the payments on such note, the said Donald M. 
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Waterbury shall have fall power and authority to vote 
and otherwise exercise all powers incident to such 
shares, as if the same had never been pledged as col¬ 
lateral to secure the payment of such note”. (JA 52) 

The testatrix did not reacquire any interest in Denton & 
Waterbnry, Inc. by holding as collateral for the payment of 
Donald M. Waterbury’s note the shares issued in his name. 
This promissory note (JA 47) is the usual and ordinary 
form of a collateral note and is so designated in the accom¬ 
panying agreement (JA 50). The reasons for elimination 
of interest in this note are clearly stated in the letter of 
Walter B. Guy to the Columbia National Bank, November 
19,1940 (JA 13-14). Following the change from the part¬ 
nership to the corporation and the subsequent sale of all of 
the interest of the appellants in said corporation (JA 19) to 
the Waterbnry interests, the testatrix sold her interest 
also upon the best terms she could secure. This involved 
a cash paymen of $1,000 and a note for the balance guaran¬ 
teed by Angus M. Waterbnry and secured by certificates of 
stock in Denton & Waterbnry, Inc. issued to Donald M. 
Waterbnry. 

The rule is that an assignment and a transfer of shares 
of stock in a corporation by a debtor as security for a debt 
is a pledge and not a mortgage. Irving Parle Assn. v. Wat¬ 
son, 41 Ore. 95, 67 Pac. 945; Kosatzky v. Robinson, 132 Misc. 
819, 230 N. Y. Sup. 480; Richardson v. Longmont Supply 
Ditch Company, 19 CoL App. 483, 76 Pac. 546. A pledge of 
corporate stock does not deprive the pledgor of his gen¬ 
eral property in the stock; legal title remains in him sub¬ 
ject to pledgee’s lien, Fletcher Cyc Corp. (1932) Vol. 12, 
Section 5644. By the contract of pledge the pledgor does 
not part with his general rights of property in the collat¬ 
eral The appellants in their brief cite numerous cases 
dealing with mortgages. These are wholly irrelevant as the 
transaction in this case involved the pledge of corporate 
stock and not a mortgage. In the case of a mortgage, the 
mortgagee does acquire title to the property. Here the 
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testatrix completely divested herself of any and all interest 
in the corporation of Denton & Waterbnry, Inc. At the time 
of her death, she was holding the note of Donald M. Water¬ 
bary on which there was an unpaid balance of $6,750 which 
was secured by a pledge of his stock in the corporation She 
had no rights against the corporation whatsoever. At the 
time of her death, her only rights under the note and the 
agreement of October 1, 1940 were against the maker and 
guarantor of the note. She had absolutely no interest in or 
rights against the corporation. It is obvious that this did 
not represent any interest of “whatsoever nature” ijn the 
former partnership of Denton & Waterbnry. 


The Legacy Bequeathed to the Appellants Was Specific 

and Was Adeemed. 

A specific legacy is a bequest of a particular thing or of 
a specified part of the testator’s estate so described as to 
be distinguished from all other property of the same kind. 
Such a bequest is satisfied only by delivery of the particu¬ 
lar property bequeathed. It is said to be adeemed 
when in the lifetime of the testator the particular thing be¬ 
queathed is lost, destroyed, or disposed of, or is changed 
in substance or form so that it does not exist as such a,t the 
time the will goes into effect. To support this statement 
we rely on the following cases: 

In re Babbs Estate 1927, 200 Cal. 252, 252 Pac. |o39. 

Irelan v. Hammond, 1942, DeL Ch. 25 A. 2d 454. 

Alcorn v. Alcorn, 1941, 309 Ill. App. 267, 32 N.E. 2d 
982 

Hew Albany Trust Co. v. Powell, 1902, 29 Ind. App. 
491, 64 N.E. 640. 

Tolman v. Tolman, 1893, 85 Me. 317, 27 AtL 184. 

El/wyn v. DeGarmendia, 1925, 148 Md. 109, 128 AtL 
913. 

Wheeler v. Lindberg, 1934 Mass. 189 N.E. 422. j 

In re Brann, 1916, 219 N. Y. 263,114 N.E. 404. I 

In re Anslinger’s Estate, 57 N.Y.S. 2d 466. 

Blaisdell v. Coe, 1928, 83 N.H. 167, 139 AtL 758. ! 


i 
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Blackstone v. Blackstone, 3 Watts 335, 27 Am, Dec. 
359. 

In re McLaughlin’s Estate, 1929, 97 CaL App. 485, 
275 Pac. 875. 

The conversion by testatrix of her interest in the part¬ 
nership into shares of stock in the corporation, and the sub¬ 
sequent sale by her of her stock in the corporation operated 
as an ademption of the legacy in paragraph 2 of her will. 

While it is true that the question of ademption has given 
rise to some confusion in the law, when the cases are 
analyzed it is apparent that once the facts are made clear, 
the application of the rule of law is relatively simple. This 
is borne out particularly in the more recent decisions. In 
re Seavers Will, 1949, 91 N.Y.S. 2d 47, 195 Misc. 475. In 
this case there was a specific devise of real estate which 
less than one month before the testator’s death was con¬ 
demned for a housing project and an award of $25,000 as 
compensation was made subsequent to the date of death. 
The court in holding the devise adeemed said: 

“If at the time of death the testator does not own 
the specific property bequeathed, the bequest is impos¬ 
sible of fulfillment; it has been adeemed and the legatee 
receives nothing. (Citing cases).” 

In the same case the court said: 

“Under modern authorities ademption is not a ques¬ 
tion of intention but a rule of the law. What the court 
looks to now is the fact of change. That ascertained 
they do not trouble themselves about the reason for 
the change ... Thus where by action of public authori¬ 
ties there has been an involuntary sale of specifically 
devised realty Ametrano v. Downs, supra, (170 N. Y. 
388 63 N.E. 340,58 LRA 719 88 Am. St. Rep. 671) there 
is nevertheless an ademption.” 

One of the cases relied upon by the court in the above de¬ 
cision was In re Brawn, 1916, 219 N. Y. 263,114 N.E. 404 in 
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which the opinion was written hy the late Justice Cordozo, 
and in the course of which he said: 

‘‘Unless Hie subject of a specific legacy exists^ un¬ 
changed in substance, at the date of the death, there 
results an ademption, complete or partial according to 
the facts ... It was once thought that ademption was 
dependent upon intention . . . What the courts look to 
now is the fact of change. That ascertained, they do 
not trouble themselves about the reason for the change. 
The effect of a codicil is to republish the will and make 
it speak from the new date. Matter of Campbell 62 N.E. 
1070. At the date of this codicil the testatrix had re¬ 
ceived the subsidiary shares. She made no change how¬ 
ever in the gift of her residuary estate . . . Knowing 
the form of her investments she reaffirmed her purpose. 
Then, if not before, the gift ceased to be indefinite . .. 
It is a fallacious argument which would have us say 
that, because there was no residue when the will was 
made, we must construe it in such a way as to make it 
impossible there should ever be a residue. The oppor¬ 
tunity to change it came when the codicil was signed. 
Our duty is to give effect to it according to its terms. 
We are not to cut it down because of suspicions, inipos- 
sible to verify, that the testatrix may have failed to ap¬ 
preciate its scope. To do that is to break down the 
safeguards which the law throws around a will.” j 

Appellants rely upon the case of King v. Sellers,\ 194 
N. C. 533. In contrast to this case we direct the attention 
of the court to a very recent case from that jurisdiction, 
namely, Green v. Green, 1950 231 N. C. 707, 58 S. E. 2d 722. 
In the Green case there was a bequest of mortgage notes 
which were subsequently foreclosed, and the beneficiaries 
sought to claim the land which the testatrix had thus ac¬ 
quired. The court in holding the bequest adeemed said: 

“The principle of ademption is firmly imbedded in 
the law of wills, and is recognized in this jurisdiction 
as applicable to specific legacies as a rule of law rather 
than of particular intention on the part of the testator 
... It applies to defeat a bequest when the subject pf a 
specific legacy has been withdrawn, disposed of, or; has 
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ceased to exist during the lifetime of the testator . . . 
The principle of ademption of a legacy by subsequent 
conveyance or material alteration in the character of 
the subject of the legacy has been generally upheld in 
other jurisdictions. ,, (Italics supplied.) 

The same rule has been recognized and followed by this 
Court in Douglas v. Douglas, 1898, 13 App. D. C. 21. In 
that case the will provided: “I give and bequeath to my 
dear wife, Helen Douglas, $10,000 in registered United 
States Bonds and $10,000 in lawful money, the latter to be 
derived from my other property not mentioned in the fore¬ 
going.” When the will was executed the testator was the 
owner of registered U. S. Bonds of the face value of $10,000. 
Subsequently, the bonds were sold by the testator and their 
proceeds otherwise invested. The court held that this was 
a specific legacy which was adeemed by the sale of the 
bonds. To the same effect was the holding of this Court 
in the case of Plant v. Donaldson, 1912, 39 App. D. C. 162. 
In that case, the testatrix devised all of her real estate to 
R. Golden Donaldson in trust to sell the same and distrib¬ 
ute a portion of the proceeds among certain persons and 
charities. Subsequently, she sold her interest in the real 
estate for $16,000 in cash and invested $14,500 of the pro¬ 
ceeds in a loan secured by a mortgage. This Court held that 
the legacies contained in Item 2 were specific and therefore 
adeemed by the subsequent sale of the real estate by the 
testatrix. 

We quote the following from the Courts opinion: 

“A specific legacy is the bequest of a particular thing 
or a specific part of a testator’s property distinguished 
from all others of the same kind.” Douglas v. Douglas, 
13 App. D. C. 21; Kenaday v. Sinnott, 179 U. S. 606. 

“We may not conjecture what might or should have 
been in the mind of the testatrix as regards to the lega¬ 
tees named in Item 2 because of her near relation to 
one of them but must look for her intention to the lan¬ 
guage in which she has undertaken to express it. We 
find nothing in the language from which we can infer 
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an intention that the legatees shall be paid pertain 
sums in all events. The hardship of the appellants was 
worked by the testatrix’s own act, and not by the de¬ 
cree construing the will.” 

We would also refer the Court to the cases from other 
jurisdictions and the textbooks cited in our Memorandum 
of Points and Authorities submitted to the District! Court 
and set forth in the Joint Appendix pp. 27-36. 

We shall not attempt to comment on all of the casep cited 
in appellants’ brief but, as examples of their inapplicabil¬ 
ity to the question here involved, we will briefly discuss a 
few of them. 

Kenaday v. Sinnott, (1900) 179 U. S. 606 was a case in 
which the Court construed the bequest to the widow to be a 
general one and not a specific one. In reaching this conclu¬ 
sion, the Court relied strongly on the fact that there was 
no residuary clause in the will and that to have held Other¬ 
wise would have resulted in an intestacy. 

The question in Buchanan v. National Savings and Trust 
Co., (1928) 57 App. D. C. 386 was whether or not certain 
dividends which had been declared during testator’s life¬ 
time but which were payable to holders of record subsequent 
to the date of death should be regarded as income or corpus. 

The case of BlaiseU v. Coe, (1927) 83 N. H. 167, 139 A. 
758, does discuss the matter of intention in construing a 
will but it sustains appellee’s position with reference to 
the law of ademption. 

The case of Connecticut Trust & Safe Deposit Company 
v. Chase, (1903) 75 Conn. 683 55 A. 171 recognized the doc¬ 
trine of ademption and held that one devise had been 
adeemed but that another was demonstrative and as j such 
payable out of the proceeds of the mortgage which hadjbeen 
placed upon the real estate. 

The facts in Meyer f s will, (1921) 174 Wise. 178,182 $7W. 
727, are in no wise comparable to those in the instant case. 
There the testatrix had entered into a contract of sale with 
her daughter and son-in-law by which they were to pay for 
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the real estate in small monthly installments; next she 
executed a will devising that specific property to them and 
relieving them from further payments. Subsequently she 
deeded them this property taking back a mortgage and the 
Court held that the will extinguished the mortgage. 

Fruyn v. Sears, 161 N. Y. Sup. 58, 96 Misc. 200, involved 
a bequest of certain shares of stock in S & P Co. Subse¬ 
quent to the execution of the will, the S & P Co. was dis¬ 
solved and a new corporation, known as S & P, Inc., was 
organized which took over all of the assets of the dissolved 
corporation. The testator held the same number of shares 
of stock in the new corporation as he had in the old. The 
Court held that this did not constitute an ademption. 

These and the other cases cited by appellants are clearly 
distinguishable from the facts here presented. 

There is now pending before this Court an appeal from 
a decision by Judge Tamm in the case of In re McCray 
Estate, 1951, D.C.D.C. 96 Fed. Supp. 254. In that case a 
summary judgment was entered holding a devise adeemed 
where the testatrix provided for the sale of certain real 
estate and distribution of the proceeds upon the extinguish¬ 
ment of a life estate. The life beneficiary predeceased the 
testatrix; she in her lifetime sold the property and most of 
the proceeds could be traced to securities held at her death. 
Nevertheless the District Court held the legacy adeemed. 
The case is now pending in this Court as Number 11,047. 
While the facts in the two cases are somewhat different, 
we believe that both were correctly decided by the District 
Court. 


CONCLUSION. 

There was no genuine issue as to any material fact be¬ 
fore the District Court. The legacy bequeathed to the ap¬ 
pellants was adeemed and therefore the judgment of the 
District Court should be affirmed. 


Respectfully submitted 

William P. MaoCbacken, Jb., 
Joan C. Mtjbphy 
1152 National Press Building, 
Washington 4, D. C. 

Attorneys for Appellees 



